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N.C. 1946 
 

Supreme Court of North Carolina. 
WESCOTT 

v. 
FIRST & CITIZENS NAT.  BANK OF ELIZABETH CITY et al. 

No. 23 
 

Dec. 11, 1946 
 
Appeal from Superior Court, Pasquotank County; C. Everett Thompson, Judge. 
 
Action by Ulysses S. Wescott against the First & Citizens National Bank of Elizabeth City and others to have 
plaintiff declared entitled to a fund deposited in defendant bank by a soldier since deceased. Judgment for plaintiff 
subject to certain allowances from the fund to which plaintiff excepted, and both plaintiff and defendants appeal. 
 
Judgment reversed on defendants' appeal, and affirmed on plaintiff's appeal. 
West Headnotes 
[1] Wills 409 136 
 
409 Wills 
     409IV Requisites and Validity 
          409IV(E) Nuncupative Wills 
               409k136 k. Nature and Requisites in General. Most Cited Cases 
Letters from soldier overseas concerning money deposited in bank, expressing desire that in event of depositor's 
death grandfather should be the beneficiary, afforded no basis for awarding to grandfather after depositor's death the 
funds thus deposited on ground that such letters constituted a valid disposition of property to take effect after death, 
where letters were not offered or proved in the manner and form prescribed by statute so as to constitute a valid 
testamentary disposition of property. 
 
[2] Wills 409 1 
 
409 Wills 
     409I Nature and Extent of Testamentary Power 
          409k1 k. Nature of Power. Most Cited Cases 
The right to dispose of property by will is confined and regulated by statute. 
 
[3] Trusts 390 30.5(1) 
 
390 Trusts 
     390I Creation, Existence, and Validity 
          390I(A) Express Trusts 
               390k30.5 Transactions Creating or Operating as Trusts in General 
                    390k30.5(1) k. In General. Most Cited Cases 
 (Formerly 390k301/2(1)) 
Letter from soldier overseas directing deposit of money so that he alone could withdraw it and expressing desire that 
in event of his death grandfather should be the beneficiary without, however, transferring any present beneficial 
interest in money deposited, did not create a trust in favor of grandfather enforceable in equity. 
 
[4] Trusts 390 1 
 
390 Trusts 
     390I Creation, Existence, and Validity 



          390I(A) Express Trusts 
               390k1 k. Nature and Essentials of Trusts. Most Cited Cases 
An “express trust” is a fiduciary relationship with respect to property, subjecting person by whom property is held to 
equitable duties to deal with the property for the benefit of another person and arises as a result of a manifestation of 
an intention to create it, and to constitute such relationship there must be a transfer of title by donor or settlor for 
benefit of another and the gift must be executed. 
 
[5] Descent and Distribution 124 82 
 
124 Descent and Distribution 
     124III Rights and Liabilities of Heirs and Distributees 
          124III(A) Nature and Establishment of Rights in General 
               124k82 k. Conveyances and Other Transactions Between Heirs and Distributees. Most Cited Cases 
 
 Gifts 191 30(1) 
 
191 Gifts 
     191I Inter Vivos 
          191k30 Gifts of Deposits in Bank 
               191k30(1) k. In General. Most Cited Cases 
 
 Gifts 191 66(1) 
 
191 Gifts 
     191II Causa Mortis 
          191k66 Gifts of Deposits in Bank 
               191k66(1) k. In General. Most Cited Cases 
That soldier overseas, in depositing money in bank subject to withdrawal by himself alone, expressed desire that in 
event of his death grandfather should be the beneficiary, was insufficient to show a gift “inter vivos” or “causa 
mortis” to grandfather or to give rise to the inference of a family settlement justifying disposition of money 
deposited to grandfather. 
 
[6] Trusts 390 377 
 
390 Trusts 
     390VII Establishment and Enforcement of Trust 
          390VII(C) Actions 
               390k377 k. Costs. Most Cited Cases 
In action by grandfather to have himself declared entitled to fund deposited in defendant bank by a soldier, since 
deceased, facts found by trial court justified allowances to be paid from the fund to counsel for defendant bank and 
counsel for administrator of deceased depositor and guardian ad litem for decedent's next of kin who were minors. 
 
**461 *40 This was an action to have plaintiff declared entitled to a fund deposited in defendant Bank by Ulysses C. 
Robbins, a soldier, now deceased. 
 
The administrator of the deceased and his next of kin, represented by guardian ad litem, as well as the Bank, were 
made parties defendant.  The defendant Bank filed answer alleging that it was a mere stakeholder, but questioning 
the right of the plaintiff to the fund as against the administrator and the next of kin who are minors.  Answers on the 
part of the other defendants were filed admitting the allegations of the complaint.  No issues of fact were raised 
requiring the intervention of a jury.  Public Laws 1945, Chapter 142. 
 
*41 Judgment was rendered for plaintiff, but certain allowances from the fund were made, to which plaintiff 
excepted.  Plaintiff and defendants appealed. 
 
 
**462 Robt. B. Lowry, and Geo. J. Spence, both of Elizabeth City, for plaintiff, appellee, Ulysses S. Wescott. 



Wilson & Wilson, of Elizabeth City, for defendant Bank. 
W. C. Morse, Jr., of Elizabeth City, for defendant Robert C. Lowry, administrator. 
Forrest V. Dunstan, of Elizabeth City, for Howard S. Whaley, guardian ad litem.DEVIN, Justice. 
 

Defendants' Appeal. 
 
The question presented by the defendants' appeal is whether the facts found by the trial judge, which were 
unquestioned, were sufficient to constitute an express trust in favor of the plaintiff with respect to the deposits made 
in defendant Bank by the deceased soldier. 
 
Ulysses C. Robbins was a sergeant in the United States Army serving in 1945 in Italy in a Quartermaster Truck 
Company.  During this time deposits were made by him and accepted by the Bank pursuant to instructions contained 
in a typewritten letter from Robbins to the Bank, dated Italy, January 15, 1945, in which letter Robbins stated he had 
heretofore sent to his grandfather, the plaintiff Wescott, residing in Elizabeth City, sums of money to be deposited 
‘in one of the banks in the city, for me.‘  Robbins further wrote the Bank:  ‘I wish to establish an account with your 
Bank.  *  *  *  Please deposit the money that I will send regularly to this account.  I would like to make this an 'in 
trust for’ account so I am the only person who can withdraw from it.  In case I become deceased I would like to 
make an agreement with you so as to make my beneficiary my grandfather, whose name and address is stated above, 
eligible to receive the money only after I have been deceased for five years.‘  The deposits were credited on the 
books of the Bank in name of ‘Sgt. Ulysses C. Robbins, Quartermaster Truck Co.‘ The deposits to the last date, June 
9, 1945, totalled $6900. 
 
The record further shows that February 24, 1945, plaintiff Wescott deposited in savings account in defendant Bank 
$800, which had been sent by Robbins to the plaintiff to be deposited.  This was placed by the Bank to the credit of 
‘Ulysses C. Robbins, deceased, by Ulysses S. Wescott, Agt.‘ 
 
January 22, 1945, Robbins wrote to plaintiff from Italy as follows:  ‘I sent some money to the bank awhile back for 
my bank account.  I didn't know whether I already had it in my name or yours, however I started it in my name.  I 
made an agreement if something should happen to me my money would not be payable to my beneficiary until *42 
five (5) years after the war.  I plan to use this money for my business after the war and why the five years is 
anything could happen.  I could be reported dead and then not be dead.  I have a good partner for my business and 
some day I hope you will meet him.  I want to go back to school after the war and study business and law.  I am 
planning on letting the Government send me there and if nothing happens I intend to go to N. Y. U. New York 
University.  Of course this is just my future dreams and I guess every soldier has them.‘ 
 
The Adjutant General of U. S. Army reported to the plaintiff that Ulysses C. Robbins was killed in Italy June 19, 
1945, as result of injuries incurred while driving a government vehicle.  The death of Ulysses C. Robbins was a fact 
admitted by all parties, and so found by the court.  Upon the death of Robbins the fund became immediately 
available either for the plaintiff or for the defendant administrator for distribution to the next of kin. 
 
[1][2]  Neither of the letters of Robbins was offered or proven in the manner and form prescribed by the statutes so 
as to constitute a valid disposition of the property to take effect after his death, and therefore may not be regarded as 
affording basis for awarding the fund to the plaintiff on that ground.  G.S. s 31-3; G.S. s 31-26.  The right to dispose 
of property by will is conferred and regulated by statute. Paul v. Davenport, 217 N.C. 154, 7 S.E.2d 352; In re Perry, 
193 N.C. 397, 137 S.E. 145. 
 
[3][4]  Nor may these letters be held to create a trust in favor of the plaintiff enforcible in a court of equity.  An 
express trust has been defined as ‘a fiduciary relationship with respect to property, subjecting the person by whom 
the property is held **463 to equitable duties to deal with the property for the benefit of another person, which arises 
as a result of a manifestation of an intention to create it.‘  1 Restatement Law of Trusts, 6.  The term signifies the 
relationship resulting from the equitable ownership of property in one person entitling him to certain duties on the 
part of another person holding the legal title.  54 Am. Jur. 21.  To constitute this relationship there must be a transfer 
of the title by the donor or settlor for the benefit of another.  Coon v. Stanley, 230 Mo.App. 524, 94 S.W.2d 96. The 
gift must be executed rather than executory upon a contingency. Cazallis v. Ingraham, 119 Me. 240, 110 A. 359. 
 
Here the essentials of an express trust are lacking.  There was no evidence of a transfer or assignment of a present 



beneficial interest in the fund deposited in the defendant Bank.  There was only evidence of a desire that in the event 
of the depositor's death the grandfather should be the beneficiary.  That was the only sense in which the words 
‘beneficiary‘ or ‘in trust for‘ were used, and these were coupled with express directions to the Bank that the 
depositor should remain the sole owner of the deposits, and that they were intended for his own use and benefit.  *43 
He declared that only in the event of his own death should the plaintiff become ‘eligible‘ to receive this money.  The 
Bank so understood, and placed the deposits to the credit of Ulysses C. Robbins. The letters of Robbins evidence a 
desire only to secure for his own use the money he was sending back from overseas, and do not seem to contain 
definite expression of purpose or intention thereby to make a testamentary disposition of the fund.  No present 
beneficial interest was conveyed.  Coon v. Stanley, supra. 
 
[5]  Nor is the evidence sufficient to show a gift inter vivos or causa mortis.  Buffaloe v. Barnes, 226 N.C. 313, 38 
S.E.2d 222.  Nor are there here any facts which would give rise to the inference of family settlement justifying the 
disposition of the fund to the plaintiff.  Reynolds v. Reynolds, 208 N.C. 578, 182 S.E. 341.  The fund should be 
turned over to the defendant administrator of Ulysses C. Robbins for disposition according to law. 
 
On defendants' appeal the judgment is reversed. 
 
 

Plaintiff's Appeal. 
 
[6]  The facts found by the court below were sufficient to justify the allowance made in the judgment, to be paid 
from the fund, to the counsel for defendant Bank and to the counsel for the administrator and guardian ad litem.  The 
court directed that the appeal be perfected for the determination of the legal questions involved. 
 
On plaintiff's appeal the judgment is affirmed. 
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