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Constitutional Law I Prof. Eric M. Freedman
Review Exercises

Experience demonstrates that learning in thig course is greatly enhanced (and unhappiness
at the time of the final examination greatly reduced) by building in a mechanism requiring you to
synthesize regularly.

Accordingly, there will be three review exercises given this semester on dates that will be
announced reasonably (about a week) in advance along with detailed directions.

You must take two of these review exercises. You are strongly encouraged to take all
three.””

The questions will be distributed in advance and are to be answered at home in lieu of one
reading assignment that would otherwise be due. For example, if you have an exercise given to
you on a Monday you will need to be prepared as usual for the class on the next Wednesday. At
that class you will hand in your exercise, identified only by number. I will review the group’s
papers but not mark them individually. Instead I will distribute an answer memorandum before
the next class. On the following Monday one assignment will be due as usual but the other hour
will be devoted to a discussion of the problem.

I should add that my questions sometimes incorporate elements that I have used in the past
onreview exercises or exams. But please be wary of any unofficial test materials from prior years
that may be floating around (as opposed to the official ones in the library which are there as a
resource for you). My practice is to make legally significant alterations to any fact patterns that I
re-use. (AndifIdon't, it is likely because the law has changed significantly in the interim).

EMF.

" As you know from the syllabus, there is a single closed-book final examination in this course
at the end of the semester.

" The purpose of this is to allow for individual contingencies. Thus, there will be no
make-up. That is one of several reasons that you should plan on taking all three exercises.
Another such reason is that if your submission reveals that you have not made a good faith effort I
reserve the right to deem it not to have been submitted.



Constitutional Law [ Eric M. Freedman

Where We Are Going, and Why it is That
We Are Going That Way

As generations of Constitutional Law professors have discovered (and their students along
with them) there is no intuitively obvious way to structure the material.

The reason is simple: the dynamic forces tugging on the federal government come from not
one, but several, directions. Challenges to its power to act may take the form of any of the
following:

(1) No government, national or state, has the power to do this (e.g. punish a speeder by
cutting off his foot).

(2) The national government may not do this because any action in this sphere must be left
to the states (e.g. the creation of substantive rules of law in state court actions).

(3) The national government may do this, but the wrong branch of the national government
has exercised the power (e.g. the President has expelled a Senator from her seat).

Since it is impossible to teach three dynamic tensions simultaneously, I have chosen (and
picked a casebook which choses) to illustrate these matters through the order of topics listed
below. Generally speaking, we deal with issues (2) and (3) during the first semester, and then turn
to issue (1) during the second. We proceed this way:

A. Historical Background

One of the purposes here is to suggest that all three of the issues posed above were
prominently in the minds of the founders, and that they sought to serve consistent purposes in the
decisions they made in all three areas.

Another is to suggest a unique aspect of this field of law. Legal decisionmakers approach
each case with a special sensitivity to where it fits in the arc of history. Unless you do the same,
you will not be able to communicate with them effectively.

B. Judicial Review and Its Limits

As we will discuss, this topic sees the judicial branch of the federal government set both
against the other branches of the federal government and against the states.

C. The Powers of Congress

We first consider the powers of Congress as against those of the states. (Note that it didn't
have to be this way. We could have started with Congress as against the other branches of the
federal government, but we do that in Part E).



D. The Powers of the States

Our next topic is the powers of the states as against the national government. This comes
here because our primary example is the power of the states over commerce, which is also the
congressional power that we emphasize in Part C (for reasons you will see when we get to it).

E. The Powers of the President

By discussing the allocation of powers among the branches of the federal government, we
define the powers of the President by distinguishing them from those of Congress.

At this point, having largely completed our discussion of issues (2) and (3), we turn to issue
(1) and consider a series of subject areas in which no level of government, state or federal, may act
in particular ways.

The precise topics will vary depending on class progress,’ but may include:

a. Economic Liberty

b. Equal Protection of the Laws (first in the racial area, and later in sex and others)
¢. Implied Fundamental Rights (including abortion, among others)

d. Procedural Due Process

e. Freedom of Expression

f. Freedom of Religion

By the time we have completed our studies I hope that you will have gained (1) a basic
literacy® in some, but by no means all, of the key areas of the Constitution® and (2) more
importantly, the substantive and methodological skills to recognize and confront with confidence
any constitutional law issue that you may encounter in the future, regardless of the particular state
of doctrine at that time.

E.M.F.

' pause to stress this point. I have laid out the tentative schedule because students are often
interested in knowing it; I am not bound by it, and you should anticipate that it will be changed to
some degree.

% Note that almost every one of the areas that we cover is also the subject of one or more
advanced seminars, which assume that you have been introduced to the rudiments by this course.

*Note that we will not have covered such critical subjects as the Fourth, Fifth, and Sixth
Amendments (covered in Criminal Procedure), not to mention the Seventh Amendment (which
you already know all about from Civil Procedure).



Outline to Introductory Remarks

Administrative items, focusing on means of improving student-teacher interaction.

I. Course Goals

“Craft constitutional law arguments of the highest quality by the standards of the legal profession,
with the aim of persuading judicial decisionmakers.”

“Provide appropriate advice to clients.”

A. Tools for achieving goals

1. Law
2. Policy
3. History

IL. Study Tips
1. Remember your legal knowledge
2. Stay up to date on current events
3. Include surrounding history as part of case preparation
4. Come to class prepared; notetaking tips.

5. Speak up



Constitutional Law 1 Eric M. Freedman

The Constitution in Historical Context

The purpose of this handout is not to scare you; it is to generate intellectual excitement.
We will spend a good deal of time during the course on the ideas introduced below, and they will
become very clear. However, in response to those of you who asked for a head start, I offer the
following as food for thought.

Introduction

In this course, as in your others, your teacher will be repeatedly asking: what are we trying
to accomplish through the legal rules? why? what is the best way to accomplish that?

But, to a much greater degree than is true in the courses you have had so far, you will not be
able to find meaningful answers to those questions in this course unless you can first recreate the
history from which the rules evolved. For this reason, you should throughout the course be
paying special attention to the dates of the cases you read. Although the material is organized
doctrinally (see the handout “Where We Are Going ..." for more details) try to relate the cases to
each other and to contemporaneous events in the life of the country.

I am aware, of course, that you begin your study of Constitutional Law with varying
degrees of historical background, and that some of you will be more familiar than others with the
material that follows. But, regardless of where you begin, I hope these pages remind you of
what you already know, and stimulate you to look into what you don't know. Your objective
should be to understand the events underlying the condensed and incomplete summary presented
here to the point that you are capable of generating your own ideas about them, and, by the end of
the course, linking those ideas to what we have learned regarding the structure of our
government.

England

The colonists who settled this country beginning in 1607 were overwhelmingly English.
The 17th century was a very politically active one in England. As you can trace in any one of a
number of basic texts that I have put on reserve, or through the audiotape about Tudor and Stuart
England that is also on reserve, the period saw the execution after trial of Charles I, a devastating
Civil War, the restoration of the monarchy, the Glorious Revolution (whose gains were
formalized in a Bill of Rights), a series of politically charged impeachment trials in Parliament,
and a series of politically charged libel trials in the courts. (The highlights are summarized in
Appendix 1 to this handout, which you should probably consult before reading any farther).

Through these tumultuous times, Englishmen considered what checks could control the
King, Among the things they thought about were these:

n



God - There are a number of reasons for the intensity of the religious conflicts of the period.
One of them is that everyone agreed that the King was subject to the laws of God. This made it
a matter of considerable interest what God the King believed in. Specifically, it made a
considerable difference whether the King’s theology was Protestant (direct revelation, every
person capable of reading Bible and deciding for himself or herself what God wished) or
Catholic (access to God mediated through Church, with Pope at its head). Why?

Revolution - Note that two Kings were deposed during this century, Charles I and James II.
In both cases legal forms were followed, to the extent that some people argued vigorously in each
case that no revolution had taken place at all. What forms were they? What was the
justification for using those forms? Why were any forms needed at all? These are not antiquarian
questions; the Bill of Rights in our Constitution has close textual similarities to the Bill of Rights
that emerged from England's Glorious Revolution, and the clamor for our Bill of Rights came
from people intimately familiar with this history.
For reasons I will elaborate in class; all of this has become even more important since 9/11.

Law - With respect to "statutory" law as a check on the King, there were at least two
fundamental problems: (1) the King's prerogative and dispensing power (i.e. his power to
suspend the effectiveness of acts of Parliament), and (2) a serious unresolved issue as to whether
the King was bound by acts Parliament at all (or was "above the law"), an issue arising from the
unanswered question of whether Parliament was an independent branch of government or merely
an advisory body to the King.

These problems could be avoided in a variety of ways, including; (1) presenting a
petition to the King and having him grant it, as indeed took place with the English Bill of Rights,
ef. U.S. Const. Amd. 1 (preserving right of people to petition for redress of grievances), and (2)
persuading the King to issue a statement of his intentions, either informally (something like a
press release, e.g. the Declaration of Breda) or formally (something like an executive order).

With respect to judge-made law as a check on the King, there were similar problems,
including the fact that the King appointed the judges. Thus, although there were a few
exceptions later in the period respecting issues of personal liberty, many of the most important
victories took place when juries could make the decisions (as in the trial of the seven bishops).

Virtue - We will talk about this concept early in the course. You need to be sure to
understand the view of human nature upon which it was based,

Natural law - We will also talk about this early in the course. At that point, you should be
able to answer the question: why was this concept necessary in view of the existence of the tools
already listed? By the end of the course, you should know: how did it evolve through our
constitutional history? how does it survive today? (This would be a very fair essay question on
an exam).



Politics - Importantly for our purposes, Parliament might assert itself by impeaching one of
the King's ministers (sitting as a court, convicting the minister of crimes, and sentencing him to
punishment) or by passing a bill of attainder (a legislative act declaring the minister guilty of
crimes). Among the questions we will address are: How did these two differ? What were the
flaws in each mechanism? How did the drafters of the Constitution react to these experiences,
both in the specific provisions they wrote and in the general structure of the government they set

up?

Public opinion - Why should this matter in a monarchy? If it does, what new political
battlegrounds open up? Where is this recognition to be found in the English Bill of Rights, in
the Constitution and in its Bill of Rights?

America

As notéd above, the colonists settled this country beginning in 1607. That meaus that by the
time of the Declaration of Independence in 1776, nearly as much time had gone by as has gone
by since. During that period there were functioning and (because communications were very

poor) largely autonomous governments in each colony.
Increasingly, as the colonists (who were English, remember) thought about the problems of

their government, they focused not so much on how to put checks on the power of the King as on
how to put checks on the power of the government as a whole. Why?

At the same time, the legislative branch in the colonies was relatively stronger than it was in
England, Why?

In addition, social structures tended to be more fluid, Why?

How do these phenomena, and the others that you know of from your own study of the
period relate to the validity of the following eminently debatable items that have been offered at
various times as constituting our inheritance from the Revolutionary generation:

1. The common law, not so much as a system of rules as a mode of discourse. In
America, decisions on public affairs, by whatever branch they are made, tend to be characterized
by flexibility, pragmatism, compromise, empiricism, and gradualism.

2. Distrust of possible abuses of power as the fundamental principle for deciding the
distribution of governmental functions and the propriety of governmental actions. This flows
from deep doubts about the extent to which human virtue is strong enough to overcome the
temptations offered to officeholders once they obtain power. .

3. Protection of political minorities from domination by political majorities, especially
protection against any actions that might impede today's minority in its quest to become
tomorrow's majority.



4. The idea that governors are subordinate to law. ("A government of laws, not of
men," "The rule of law," "In America, the law is king.")

5. The concept that law is a human creation, framed by people to achieve particular ends
and capable of alteration by them as necessary. Cf, Thomas Jefferson: "The earth belongs in
usufruct to the living." A related important idea is that the people are the ultimate source of
governmental power.  One very significant form of implementation of these notions is the
expansive interpretation of legal documents to accomplish their root purposes.

6. The Constitution as a civil religion, i.e. the concept that it embodies what is good.
Among numerous other effects of this legacy is a recurting moralistic tone to public discourse on
Constitutional matters and a deep-seated public view that what is wrong is unconstitutional, and
what is not unconstitutional is not wrong.

Do You Seriously Expect any Practicing Lawyer to Care About this Stuff?

Yes. See Appendix 2 to this handout. (The ruling under discussion there was reversed
by the Supreme Court in an opinion we will study during the semester),

As you will see throughout the course, and as was dramatized when cases arising out of the
war on terrorism were decided by the Supreme Court in 2004, 2006, 2008, judges who make
constitutional law decisions do so with a keen sense of where they fit in the flow of history. Sec
Appendix 3 to this handout. Any argument seeking to convince those judges must do the same.
You can see this for yourself if you browse online the Supreme Court briefs in the Guantanamo
cases, Boumediene v, Bush, 06-1195, and Al QOdah v, U.S., 06-1196,
hitp://www.mayerbrownrowe.com/probono/news/index.asp.

Readings

Your primary responsibility is to master the assigned course readings. For those of you who
wish to read further in particular areas, however, I have placed a number of relevant works on
reserve in the law library.

The most important supplemental materials are described in the “Additional Resources”
section of Part 1 of the Syllabus. The next few paragraphs describe some of the others. But
there are more for you to discover on your own at the reserve desk.

The Gunpowder Plot of 1607 (in which a group of English Catholics whom the government
accused of being linked to Spain planted 39 barrels of gunpowder under the Houses of
Parliament in an effort to kill the entire Parliament and royal family) and the government's
response to it raise many issues of contemporary relevance. The best account is that of Antonia
Fraser.

The intertwined political and religious struggles of the 1600's in America and England are



well covered in John M. Barry, Roger Williams and the Creation of the American Soul: Church,

State and the Birth of Liberty (2012).

For a straightforward chronological account of the period 1763-89 in America I suggest
Middlekauff, The Glorious Cause. Useful and readable interpretive narratives by Bailyn,
Hendrickson, Morgan, and Woods are on reserve. The most recent addition to this part of the
collection is Maier, Ratification: The People Debate the Constitution, 1787-1788 (2010), which
is the subject of an illuminating book review at
http://www.harvardlawreview,org/media/pdffvol125_klarman.pdf. Ron Chernow’s 2004
biography of Alexander Hamilton, is a good read that provides much background on the politics
of the period, as is the biography of George Washington by Joseph Ellis.

For consideration as we turn to the Civil War Amendments, Abraham Lincoln and the
politics of his time are well covered in Team of Rivalg by Doris Kearns Goodwin, and in David
Herbert Donald's biography.

Historians of America are keenly aware that in many locations early colonial society was
multi-ethnic and multi-cultural - in part because the territory that is America today was during
the 18" century occupied by various European powers, and in part because of complex
interactions between those groups, native Americans, and people of African origins. An
illuminating reminder of the diversity of European traditions underlying the structure of
government that eventually emerged under English rule is Shorto, The Island at the Center of the

World (2004). For a good sense of the racial fluidity in the South during the decades
surrounding the Civil War, you might enjoy the Pulitzer-prize winning novel by Edward P.
Jones, The Known World (2003).



Appendix 1

Key Events Leading to the Glorious Revolution

Between 1629 and 1640, Charles I managed to rule England without ever calling into session
the Parliament, with which he was having political disagreements, The significance of this was
that only Parliament could provide the legal authority to collect revenues, and it generally did so
on an annual basis (and, potentially, subject to conditions on how the money might be spent).
However, through the energy and efficiency of his chief minister, Thomas Wentworth, the Earl of
Strafford, Charles managed to get by for twelve years by collecting numerous long-forgotten but
still legal taxes, and by pushing to the limit those unilateral powers that he had.

Eventually, however, Charles ran out of money and found it necessary to summon
Parliament. The angry members took their revenge, by first "impeaching" and then "attainting”
Wentworth. With Charles' consent (as an attempt to appease Parliament) Wentworth was soon
executed (quoting, as he went to the gallows, the biblical verse “Put not your trust in princes.”).

This did not stop the disagreements between Chatles and the Parliament. A Civil War broke
out, and eventually Charles fell into the hands of his opponents. He was tried in Westminster
Hall on a charge that in essence amounted to breach of contract, viz., that having been made King
of England and "thereby entrusted with a limited power to govern by and according to the law of
the land," he had instead sought "unlimited and tyrannical power" by levying war against the
Parliament and the people. He was found guilty and executed within ten days.

From that time, January of 1649, through 1660, England had no King, and was primarily
governed by Oliver Cromwell. But after his death, anarchy grew. Meanwhile Charles I was
following events from Breda, in Holland. Seeing the tide turning in his favor, he published a
document known as the Declaration of Breda, in which he announced among other things, that, if
placed on the throne, he would rule only with Parliament.

With this promise, the monarchy was restored in May of 1660. Charles II ruled until his
death in early 1685, when he was succeeded by James II, who, unlike the other Kings mentioned
so far, was a Catholic. There were a number of anti-Catholic laws on the books, and James
claimed and exercised the powers first to "dispense" with these in individual cases, and then to
"suspend" them altogether.

In response to one of these suspensions, seven leading Protestant bishops presented a petition
to the King objecting to his actions. He responded by having them brought up on criminal
charges of seditious libel. All but one of the judges were willing to sustain these charges, but
the bishops were entitled to a trial by jury, and the jury acquitted them.

At this point, James was without popular support and soon fled the country. The

Parliament came back into session and declared that this flight constituted an abdication, and that
the throne was vacant. They offered it to William of Orange, on condition that he agree to a Bill
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of Rights. This provided, among other things, for the abolition of the dispensing power, the
prohibition of taxation without Parliamentary consent, the right of subjects to petition the King,
and the protection of freedom of Parliamentary debate. More fundamentally, the very existence
of the Bill of Rights established the principle that it was in fact Parliament that had made the
King. Thus, unlike the situation existing at the time of Charles I, there was indeed a contract
between the King and his subjects. In other words, the King was subject to the rule of law.

The whole "Glorious Revolution" consists of nothing more or less than the acceptance by the
King and the people of this new basis for their relationship. The "Glorious Revolution" was not
some violent and bloody uprising. It was simply a set of non-violent protests against James II
which resulted in a new contract between the people and the rulers. By this time many of the
American colonies had been settled for more than half a century and their inhabitants considered
themselves full participants in the new arrangements.

Chronological Summary

January - May, 1641 - Impeachment, attainder, and execution of Thomas Wentworth, Earl of
Strafford, chief minister to Charles I.

1642-46 - English Civil War.

January, 1649 - Trial and execution of Charles 1.

March - May, 1660 - Declaration of Breda. Restoration of Charles II.
February, 1685 - Ascension of James II.

1688-89 - Trial of the Seven Bishops. Flight of James II. Ascension of William III.
Signature of Bill of Rights.
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Appendix 2

WEEK OF Fabruary 3, 2003 « VOL. XXV, NO. 5

Hamdi and The Case

Of the Five Knights

BY ERIC M., FREEDMAN

here i& no reason to believe that Yaser Esam Hamdd

has over read the Case of the Five Knights. More

atrangely, there's no evidence that three judges of the
U.S. Court of Appeals for the 4th Circuit had read it before
they ruled on Jan, § that Hamdl, an American citizen being
held in milltary eustody in Virginia, could be detained indefi-
nitely incommunicado a8 an “enemy combatant™ on the mere
say-so of the excoutive branch.

But whether or not tho Court of Appeals chose to benefit from
consideration of the knights’ story, those of us concerned about
the future of civil libecties in this country—as well as the
Supreme Courl, when it looks at Hamdi’s case—should certain-
ly remember it,

KING VERSUS COUNTRY

Almost from the time he became king in 1625, Charles I was at
odds with Patlisment. The lawmakers disapproved of hls military
and political policics oversens and would not fund them cxoept on
conditions he found unacceptable.

S0 Charlen dissolved Parliament in 1626 and began to assess
forced loans (rom tha citizens and to imprizon those who would
not pay. Late in 1627, five knights confined on this basis In the
Tower of London sought release by writ of habeas corpus,

The keeper’s responac was that they were being held “by the
special commsnd of his Majesty.”” The prisoners asssiled this

opaque formulation as meaninglesa and thus legally {naufficient
$0 Justify thelr continued detontion,

Thelr argiument did not convince the court. 1t ruled that the
king's wil) represcated the law, which the Judges were bound to
énfores, The court held that it could not look into “the causs of
the imprisonment” (t.e,, the underlying merite), but couid only
coneider the basis of “the detention” (l.e,, the king's command).
And even as to that, “the Court {3 noi to examine the truth” of
the jaller's response, “but must take it as it js."

Thia declsion provoked widespread outrage in the country,
and Charjea found it expedient 10 release the knights shortly
thereafter. He then called a new Parliament, which supplied
him with tunds, but only in exchange for his imprimatur on the
Petition of Right, This apecifically forbade the practice of
detalning prlsoners by his “Majesty’s special command . . .
without being charged with anything 1o whioh they might
make answer according to the law."

At this point, Charles ofice more attempted to rule without
Parliament. Among other expedients, he tried to oollect “ship
money,” a feudal Jevy treditionally misod when thero were fears of
a foreign invasion. John Hampden, a leader in the House of Com-
mons and s wealthy Iandowner, refusoed to pay the ship tax on the
basis that Parliament had not suthorized it. The Crown sued
Hampden for the sum in the Count of Exchequer, which ruled in
the king's favor by a split vote,

Concurring in this judgment, Sir Robert Berkcley stated, in o
dictum that has stained his name in the annals of jurisprudence,

© 2003 ALM Properties Inc, All rights reserved. This article 1a reprinted with permission from Legal Times
(1-800-933-4317 » pubscriptions@legaltimas.com « www.legaltimes.blz).
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“1 pever read nor heard that Lex was Rex, but It is common and
mast true, that Rex ie Lex, for he is & lex loguens, a living, &
speaking, an scting law."

This too proved wnioceptable to the public, On Parllament’s
return In 1640, It vacated the judgment in the ship money case
and Impeached, convicted, and fined Justlce Berkeley for his
role in it,

Further, Parliament codified the Petition of Right by specifl-
cully providing that every person held by commond of the king
ghould have the right to bring habeas corpus procecdings where-
in judges must “examine and determine whether the cavso of
such commitment . . . be just and legall or not,”

Theso landmark cpisodes In the history of the rule of law
bequeathed two enducing lessons to the people of England and
its colonies: Detentions by the executive on the basls of his will
alone are tyrannlesl, and Judges have an indepandent duty to
inquire into them.

BURR'S THREAT

The new American republic had early occeslon to apply these
lessons. After Aaron Burr left office a8 vice prosident following
his duel with Alexander Hamillon, he allegedly conspired with
Spanish agents to break off some of this country’s weatern terrl-
tories from thelr allegisnee 1o tho United States, ("Westemn"” in
those daya began at the Appalachian Mountaing.)

Among his alleged co-conspirators were Dr, Erick Bolimen and
Samuel Swartwaut. In December 1806, the pair wes scized by
Gen. James Wilkinson, denied counsel and access to the courts,
and sent by warship to Washington,

There, the U.S. sttorney nsked the Circuit Court for the
District of Columbia to have the two imprizoned pending trial for
teegson, In support of this, he proffered an affidavit from Gen,
Wilkingon and a message from Presldent Thoman Jefferson 1o
Congress stating that Wilkinson's Information proved the plot
“beyond queation." Over the objactions of defense counsel, 4
politleally dlvided bench granted the motion,

The prisoners thereupon applied to the Supreme Court for
writ of habcas corpus. Sittlng In court, they listened for five
days as Chief Justice John Murshall aod his colleagues “fully
examined and attentively congidered" on an item-by-item basls
“the testimony on which they were committed," just ms "the
court below ought to heve done” (according to Marshall's
opinion). Finding the prosecution's factual proffer lnsufflolent
to justify the detention, the Supreme Count ordered the prison-
ers discharged.

Pialnly, the prosecutors of Bollman and Swartwoul weré
simply practicing law 200 years too soon. Had they only had
the benefit of last month's 4th Clreuit opinion in Hamdl v
Rumsfald, thoy would have known Just how Io procecd:
announoe that tho defendanis, having heen acized in the midst
of an armed plot on behalf of a foreign power, were “enemy
combatants” and could therefore be held without sacess to
counael or any opportunity to respand to the allegations
against them until euch timo as, in the president’s opinion,
Spain no longer posed s threat to national sscurity.

RELYING ON MOBBS

Hamdi, an American citizen, was dctained by American
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forees In Afghanistan, The eircumatances of that detentlon are
known only from a declaration submitied by one Michael
Mabbs, o spcclal adviser to the undersceretary of defense for
policy based in Washington, On the basls of “my review of the
relovant records and reports,” Mobby stnted that Hamdl, In pos-
seasion of an AK-47 rlfle, was fighting with a Taliban unit
agalnst the Northern Alliance; that the unit surrendered 1o the
Northern Alliance, which transferred Hamdi to U.8. custady;
and that the govornmont had accordingly classified him as an
“enemy combatant.”

Considering this document, tho federal triul judge, a conset-
votlve Republican, had a series of questions for the prosecutor,
starting with Mobbs' identity and the sources of his knowl-
edge. Unsatisfied with the responses, he ordercd the govern-
mtent to wrn over, among other Informution, cuples of any
statemonts made by Hamdl or membees of the Northern Alli-
ance conoerning the citcumstances of Hamdl's capture,

An outrsged government appealed (his order to the 4th
Cireuit, The question was whether the Mobbs declaration by
{1aelf was sufficlent to suppori the detention, The 4th Cireuit
nnawored ycs.

Chiding the district judge for expressing skepticism about
the govérnment's presentation, for approaching “the Mobbs
declaration by examining it line by line,” and for suggesting
the possibility that Hamdi might have o be produced In eourt,
the 4th Clreuit held that onet “the government has identifiod
the source of the suthority to detain Hamdl as Article II,
Scction 2 of the.Constitution, wherein the President is given
the war power,” it need anly present factual assertlons thas
“would, if accurate, provide a legally valid basis for Hemdi's
detention under that power.”

Thet is, if the government has,a lawyer competent cnough to
draft an affidavit that, if trus, Justifica holding the prisoner, then
the prisoner may not be heard, through counscl or otherwlge, to
nosert that the afidavit is untrue, Indeed, counsel may not even
gee the prisoner.

While the Hamdi court pays lip aetvice to “meaningful
judicia) review" and confines its precise holding to seizures
taking place in combat zones abrond, Iis decislon ignores the
broader teachings of Anglo-American history from 1627
through the prosecution of Dr. Wen Ho Lee—in which execu-
tive allegations of devastating threats to national seeurity col-
lspsed wheo subjected to adversary testing before an indepen-
dent judiciary. .

To be sure, there in one case thal the 4th Circuit might have
cited in suppont of ita result—one clear precedent for the propo-
gition that once the governmen! has siated its authority (“by the
gpectal command of his Majesty"), a court hearing a cltizen's
petftion for a writ of habeas corpus “{s not to exerine the truth"
of the jailes’s rosponse, “but must take it es ftis."

On second thought, perhaps it ig not 10 strange after all that if
the Judges of the 4th Circult had ever read the Cose of the Five
Knights, thay chose to keep that fuct Lo themselves, n

Eric M, Freedman, who teaches legal history and constini-
tional luw at Hafstra Law Scheol, was one of many law profes-
sors who joined an amicus brief in support of Yaser Esam
Hamd! in the 4th Clrcuil. Freedmon is the author of Habeas Coy-
pus: Rethinking the Great Writ of Liberty (VYU Press, 2002),



. Appendix 3

English Revolution Redux

©oka sometimes xurpelee us, and

that!s ona of the many oypal resd:

Ing W chooas s voluma becpuse

wiellleathe suthar or amintarested
in thae subject, hut them, 0 we are reading,
the unexpicted suddenly happans. The
Pages we nre parveing come alivenll st once
and take on new meaning Thay connect
with ofhar things we have been reading and
Numinate other aubjects In attmulating and
proviously unseen ways,

“Tha Tyeannieida Bried,® publishad In
England In 2008 by Qaolirey Robartson, &
prominent barrister known for his defensa
ol hurman rights, vividiy talle the story of
the relatlvelyunkndmm lawyes, John Cocke,
who ki 1848 prosecuted Chariss | for traa-
son during the Eoglish Civi) Wiz, The maln
thrust ol "The Tyranaicids Brisl® is to ex-
plaln how Cooles conducted the firat trial of
a head-of state for waging was on bis own
peaple, which foreshadowed the prosecy-
“tone In our dxy of Pinochat, Milosavic antl
Ssddam Hussain,

But 20 rmad uboul tha eauvas of the '

English Civl War over 850 yeara sgo, ] could
net halp thinking abput current sveiits, To-
day's hol-bitlon eontrovers|es—eaxscutive
jprivilegs, tortyre, extraordinary rend{tion,
Indafinite detention without sounset or
halisas corpiry, ancret miltary tylals with
abbraviated procedural rights, sven the
Pover to wape war—all relate bagk 1o I Tth
century English histery,

The core (opua in the English Ciyil War
vins the struggle lor pawer batwesn Ming
Chavles | and Parllamont. Today e slngla
moal Important and controverslal strue-
tural (ssua In American gevirmant 1s the
struggts for power batween Prasident Bush
and Congrase.

1 was strucls by the simblarities. o éach
chse, separated by cantusies, Lha axesulive

“and tha leglslyture compota for dominanca.
[ would read & paga sbatit {Tthcentury
English:

ché ubaut history repesting iteell Jeaped
tomind,

Thestmiiarities bstwoar then and now
have not been lost on averyons, Soxe of
those whe defand President Bush's setlons
clalm to find support In the 1Tth-cealury
povrtra of the Engllsh king, One such de-
lender ¢ John Yoo, who a1  lawysr In the
Justice Dapartment's Influeatial Offcs of
Legal Counasel, played a key rolsIn soma of

' IN|CONCLUSION

At oms polid b 1843, Chiarion | seriornd ths Houes of Opormons ik an aned forvs pearcting

ot fve brotchissonmn mambers (the MPs, M furmed o i, had airesdy slipped nwiny),

those decisions.

Yoowrote that Englizh pelltieal history
should infeym the Eanstiiutlon'’s war pow-
orv and grant rocmarchical” power ta the'
President. In a 3002 article, Yoo elaimed
Wi the Presideat had the ‘plmm
or8 ol the king" sxcept when expl
b Tk o i
rml‘:o:wnwp-w ot

' to “surpend” or
“dispanss” with Par{iamantayy laws I yo-
thority lor & presidant ko ignem statutes
passed by Congress—auch s peohibitions
ontosture and warrant/ess sevesdropping
on Amsricans—~whenevar he glalms that
“natfonal security” or “military necassity”
o a1 soud, '

Yoo ls right to compare today's events
to INRhrcentary Wmm dut dw-
moaeivably wrong b his conchustons, He
Ignores the end reaults. Charles | favored
whaisoma now call 2unjtary executive. He
relentlassly tried to gather all powes lata
hix oven hande. He dissolved Parltsmaent In
1628, He used what was refarred to as his
*negativevoles” (what wemight call a veto
origolng sixtagent) to oullify what Purlle-
mant did. He removed judgas whose dect-
slons dlaplehsed him. Thenoterlous Court
of Star Chambes used the power to arrest,
ta torture and to sentsnce to Indefinite im-
prisontnent (athis Majesty's plsasure™) for

€4 Dacember 2067 Hew York Law Jaurnal Magezine
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s Cons\itution. Stmdlarly, ,

polittep) offanwes auch ae seditious Ude},

Jiithe 1800s, for instancs, the English
king had the rightto declire wax bist Par-
Hament nlana could dactda whether and
how to rajte any tax 1o that war. But
Charles ], this toralse
taxres himaslf, end an obsequicus sourd In
L™ d much db ant whea i

miiltates compeflingly agamstit On regatn.
ing power after the Restoratlon In 1660,
some highly placed monarchists wanted (o
keap republicsn dishards n privon indefl-
nitely. But since the Magna Carta allowed
agyone In England to uss habess eorpus
0 ehalleaga his Imprisonmant, somenne
In wuthority came up with a pemnicious
kioa (hat echoes tody. The King wauld
Risp his polkicsl “snemy combatants® in
custody lorever aot In Engiand but tha ol
ahorelslands of Jarsay and the lote of Mun.
This attempted sad rud was so
that the.oificlal who ecame upwith ithad to
Ingve offica, aod Parltament (n 1679 pessed
thed Habeas Corpus Act, which mads the
*great writ" spply axtrateryitoctaliy. in 2004
the U8, Supreme Coust elted thishistory in
Razui v, Bush, a case deallog with detalness
at Guantanamo. .
Pethaps we shotld not be surprissd
that the causss of the Rnglish Cril War
atlll play themaselves out In current Amaert-
can histery. Much of Americas legal and
palitical exparlance has Itg roots In the
farmont of 1 Ttheqontury Buglish hlstory,
‘Engliahumen settled the Amariean eolontes
during the 17th esntury and is colonists
took with tham the prevalilng ideas of the
duy and then built on thosa ldess, sdepting
tham to American sofl Those Lntellectual,
legul and polltical idens of tha Amerlesn
coloniste—which creafed sertaln lasting
epls of Ubarty thatwould have an Im-

wpheld the king: “The ¥ing may dispense
with wny luws (n esse of necessity.., . Rex
fole,,, mm‘m“mmm'm
othes Juc ge on tha sasiia cotrt said the King
Tind unfimited discritfon to st for what, In
s unchallangsable subjective view, was
tha public good: His good Laith had 1o be
sasumed on the question of whethar the
btingdona was In dengex

Butths oateoma of England'a Civil War
rapudiated those reyal clabkms, The court
of history rulad against Chasiw I's notien
that the king fs above the law, Charies’s
hendamiaitul ervor; accarding to berrlster
Robarteon, was to pit his "siagls judgment”
egabusl EMWMMU}.WQI;QOI Eng-
land through thelr elected tves.
Charleg'y prosscuter l.hnud'll tyrenny oc-
curred when rulers abowed “thulr Rced
Intentlon to govern without Parlismen)
or wn independent [udiclary or any other
demoeraifc chock on thalr powes.”

Rather thansupport an lmparfal pras
dancy, thehistory of 1 Tth-century England

portant role I the Amaerican Revalution
and alter—{neluded ending the divine
right-of kingn, : .

‘And perhaps we also shewld not be
surprised If any patian has eontinual gaw
emancastriggiee. That s what aeparation
of powers and checks snd balaness are allt
shout, Thay are "sssential 1o the preserva-
ton of libesty,® aa Madlsen wrote in Feder
alist Mo. 51,

A revigw of current eventt in light of
tha Engtieh Civil War eallyto mind s lamary
speach by Patrick Henry, a selfaught Vir
ginlalawyss, In the run-up ta the American
Revolution. Speakingin 1788, patrict Henry,
<omplaining about ths uapopidar Stemp
Act, relefred to the sveots of | Tth-century
English history and declared, “George the
Third may profit irom their sampla®

Our Georgs thadacand may also profit
from thelr examgpte, .

Darbsl J. Kormatein i 2 partnet whth Kormein Wik W
ot & Podant.
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How Democracy Swept the World

Iy AN TR SUALIA

§f Lhe turning of n el seves
any urpose prefitable b st wf us sho
are Mok compuier Progeammers, it Is
hep gt lhlnﬁs Jo perspoctiva, Thy West
orm mind, at lanst, 15 nol Ilmnv 10 nEsesd
the gweep of hlalory with the degree of 1o
move Wlsplayed by the Chilnese vuler (i
ie verslon 1 heard, 1t was hMao) who,
when ashiod by an Amorlean  vialior
(HIxon) what e Goughl wis the [npact of
Napulean upon the workd, vepllod thnt 3t
oo oarly lo tell

{ haye beei asked lo contrlbsite 1o W
serbos of artleles iy asseasiment af the
moat slgudflennl develupment in the tnw
uyer the past tosand years. ur the rea
son Mint e toregulig story sugesls, thal
s i risky business, What)s of ultimane alyt:
plteanse I the past i thut wivien s Hkely
(0 efinre, In Al o I 1LEconguiontes,
e Jito the future—=s0 that evainating ti
pust it Jheae mtllennial terma 1s ag nich
an oxerelse I prediction ns n lilstory. Iy
engaglng In ihis hazardous onfarise,
moteover, ane not Lkely Lo cover Itnsaell
Wil glorys atything signifleant enough o
il the awand Logal Development of te
Millonmiui La not Hkely to huve rreapid
general notiie, (s had W g0 (0 tHaryand
Lo Sehool (o N gurs that out?”) Byen so, t
will take a stad.
Swept the Doard

My candlitate for t avvd bs B e
cipla that laws ehpild Lo mnde not by o
rular, or his minlstees, or Ws appoliiod
filies, bal by representulives of Hhe poa
(o, Thits prinelide of domuoeratle seliypey
arnmienl was yitually vnloand ol b the
feudal world f U 1
that exlated at n y
the beginnlng )
of the millen:
olum; al I
close,  Uiert ’
are few nnblons Dt donet, siperfobily ot
logst, embrace 1 G Ut hily bins It
swepl o Dyt that aven niniy eotinbies
thit Hi Gt gt alimerye i pretencd e
w0, jolng threugivthe wotlons ol alwi, vn
apporéd electionn

We Amnerienis hive Hecotho g wged W
samogracy ik 1L seeiis to us thie nitursl
order of tilnge, OF ceee 11 s not, 1aniking:
ot sl of revordil human lstory, Hie
verwlielming majority of mankind L
Lo govarngd by i detegmbned by
Heredity, or sslectod by w povor(ul i fatin
pacy, o lmpossd through gheer foree ul
arins. 10ngE aad emporors uve hoek
ways Wit w; prestcants (or thelr crulva

junl) haya been very rare, This ls not en-
Urely the resitt of [he npr\lnullun-ot aupe
tlor foree agalnot the multiiudes, Therae la
seniething In Diwnan vuture that wants e:
“loader” (tha old (erman word ls Mikrer),
In gur forthegming proaldentiul elections,
we shall chesr candidaten who promise to
“lend” e Into tha st eonlury. "
And foce It, democracy 15 not alwnys
I;r.u!eublc o nutocraey, espech H(y tor
lioae who happen not to b anieng the de:
mocratiemajority, Ethnle minoriiles In the
Halkans were perhaps belter off under

Frana Joseph or even Juslp Broz (1'ito).
Phins 1018 Ut demosracles have dlaplayed
adlstresatng lendeney —Trom the Alhenian
[tepulile W the Raman Republle W e
Phest French Republle o the Welmar Tie-
puiblie~1o deterfordte  Info deurnuam.
Abraham Lincoln was nol Invoking tie
unlmagleble when he allided o the
prospact that |fuvcr||meul. of the pruple, by
e people sid for Ue people might pavisly
trom this earih,

Thus, my sssessinent Wl tils fn-des
mitienaire's fowering of depocracy will
Lo entielng rosts, 1 mist colifess, upoi
miy Linlfel Mat we have {loutiy mann ol
19 get 1ho Kinka oul of the systom, e
principal klok Je that ispjorites, no-less
than Uatidunl rders, veinl W havs thele
awn way b cin o s tycdpolenl as o
Mettor=slileh 15 whal el exeesses
whil ultimately |-rwuc-:. 1T exoberant
st Iepuble lends o Napoleon.) Ve
framers of e Amorienn Canstitution
were well nwire of Milse “An eleetive
th-a‘i"llsm.' wivle Madlsan n the Peder
allal Papois, “waa not the goverinuit
we fought fog”

e solition fur Wie proderi- n I
118, Conetintien nied fisny olhier ddine
cotle constititlon that du Mkely o on
Supp— ot he deserihed tiojortively) ns
caleniated Ineffietoney: Mhe will of e
grengilt Gt le, of Wi majoclty of v peo
pley ahadl provall, bul ogt lmedintoly,
wistl nol withuut overcoliig Lioblsernonie
obstacles Wl by Intentlonally  heel
phaced a s pal

i e uyslam, of course, i st for
[nlitatite olsfacinda dhe consHiutlonad g
antee of cerfoln ndividunl slghis, whieh

ety i ety andy By the @3t
oihinarly ditftentt fond not yery majorl
lardpi) process of npending e Constlin
Uan, 1 sy not vory mojocliaiian breasie
ot amendment requlres the approval of
Mieequertors of Uie atoten, stdch meana
ihint, In theory, less than 2.0% of O popee
talloi —u bire majority futhe 1 least-jop
plins stales - enn provent A wmoptnotd
feom betng ugigpled.
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For legisiation (het does not requlra
amendment of the Constitulion, the most
slgnifleant obatnele by our tvo-hended Con-
gress. fimagine how much ensfer It would
bo lo gel loglalatlon through'a single body,
rather than through two holses, elected _fn

ditfordnt fashlons, whosa leaders have dl:

vergent ambltjons and agendos, [n one of
the two housos, moreover, the membors
:;e #,:e.teg lar !l:n ‘cn&ul.lhiert that they

¢ more tesistant to the translenl populur
will, And Uf thut were not handlea engugh.
tha presidont Is something of a third houve,
pacticipating lnlensively

ened oxerclse of ha power {o kill all mea-
sures that cannot muster a (wo-thirds vote

ol eachhouse, © o e

Theto Is silded lo (s, of course, our
federnt stoucture, That sirugiure Is ok as
ylgorows as i Gnen s, & ConEeqURIGe ol
tha ¥7lh Ansndment, which ellminated the
prinelpal pretection of the siates Rﬂﬂhlfl
fednral expanston: election of-the Senale
by- 1l sgatn Joglslatyres, Dutas a practlenl
mattar it st resiriets tha seope aid fpnge
the slza of Uy conteal government and, an
wost mntters, Insuloles minorty view
Lt are dutilnant within tisle alstea frapm
s contracy fational insjurlty, And o o
groater of losser digred, tho same loy
umllnvllnotflcluncm dencribed shaye afe
Lottt Ui constutions of e states, (ie
pednelple exceptlon nelng that ile Supeeine
Courl's onegnai-enovote docksion forblids
i statys 1o npportion one of thelr loglsta-
Uve lowaes (ke e U8, Senalel an tho ha-
alv 0f toglonnl interest rather Uan sheer
population, ;

Gilven Uity detverately eonfiod system,
1 ot to b prafoundly distiessing o
heae Amgtleans complaln  gencrlelly
abioul Teglstutiye "puidioek™ Lo Washing:
won, Thie stouehure was destyned Lo ke
TogInlatlon AHTieudt, wileh Ig ultimntely the
most aipitfieant protectlon of minoeity
yhiws agalnst pnjority witl,
Liberal Disposition

My selgetinn of deresiatle sell-guyeri
mont @ deyelopment ol tha milenntbm
asstlinos —purhips optlmisticolly -a o
g n‘mmiuﬂuu of the need for Hicde
shuctieal shecks, 10 glo aaquinis, a8 Uw
preeyniditlon (or that syprelution, ¥hit
o Promers waulil hieve celled a Wheral
tlnpowithon on the pael ol the peaples i 1e
fustanee Lo tnpose thelr views by faw i
the fnes of signttlennt sppositlon, « retl
cones to requlre nthers wojove all that they
love autl to hate 4l that they hate, A sock
uly that leels passlonniely aboul every:
{hing, o that Hyglitly ~withonl a sure ahl
corlaln neeil—adopts lowe obnnxlons 1o

the leglstative.
process through the exerelne and threals,

il
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Hieiy Up WK Inemoers, cannol sustali dos
mocratle aelf-government, aud Is 11 only
Io b ruled by olhigrs, )

Tho polnt was pue well by fhe great
Lenrned Haud, I his cumments to s BT
of nowly nawrallzad Ameronss: *1ie
spleitof Noerly Is the aptelt whiol Js ot i
Awre that 1o Is flghts iy splelt of Iherty 1y
the eplrit which sooks lo undecstangd 1
alnds,of other man and women; e splelt
of Nierty Is Gie plelt which wnl1lu 1wl
Interesta nlongzhile s own without iHas, ™,

Mr. Beulfn {5 nn.ussoctitle justice of.the
U, Mprewte (ourt,
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Rube Goldberg's "A Device for the
Ixtermiaatloa of Mothe

HEZ PAcEABOR. EMURGKE FROM THA
ooy BOOTHE WITH A Duvlcu FOR THE:
BXTRIPMINATION 1! MOTHR

TART BIMNGING . LAY Ul'IrAiMB.
wHEM nur!mc.m.uw‘u{ Ard' (8D, nmu}m
FLOW P THROUVOH Awnitia (B
noLm At.t.o eun Ta Mn THAan
AN MBRLT GAK. 1 R (D). WATHR
pmp N!‘D F‘GH RUNMIHG  THROGAN

Pma: m*m s WHIGHT OF Lo
auuuml.‘ HOOw(L) AMD
LLow Ann 'ro nuom'l iR
. ﬁnmoma e slows AdAINGT

L AaoaT omwna T Acumlrr

Lgvma 1}AN c,nucm BALL TO n
INTO BW Nln PULL ﬂ.‘rﬂﬂ
wHICH SETE one mcﬂmn 16-
GHARAIMG  CAMPHOR,
REPOATYT O UM FHlGHTlNﬁ &)
WHIETE Ruris Arfo PULLLG6 cmu in
NG ClognT Doc )Aa maﬂm(u
FLY OUr 1O BAT wWOol, Ffoe LAMDBS
Bas ke THIEY ARE KILLGED BY THe
BARITAG o mOTIH BALLG.

IE ANY o THE MOTIGE BUCAPK
AMD THEFNL I DANMGRIR. ©F THEIR-
RARTUANING , YOU CAM FOOL THEM

aY MoVING.
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The Framers Approach The Drafting Process

Sitting down with the background of (A) some theoretical ideas about politics and (B)
some recent experiences, they sought to solve pragmatically a series of practical issues.

(A). The Theoretical Ideas
(1) Republicanism
Persisting tugging and hauling between
(D) Communitarian Vision (Critical Legal Studies, Republican Revival)

- the view that the primary purpose of government was to achieve the ends of the
community, which was an entity of higher importance than the individual; and

(ID Lockean Social Contract (Individualism, Classic liberalism)

- the idea that government had been created by free individuals who were its ultimate
masters and each of whom had reached an agreement to surrender only the minimum amount of power
necessary to continue to preserve his or her own ability to remain free.

(2) Virtue

Persons given public office inevitably abuse their power. Therefore although we hope that their
innate virtue will keep them from doing so, we frame governments on thc opposite assumption.
(Federalist 51: “If men were angels ...")

(3) Democracy

Unmediated majority rule is a bad thing,
Federalist 10: A faction is, "a number of citizens, whether amounting to a majority or minority of

[1] to the rights of other citizens [i.e. tyranny of the majority], or
[2] to the permancnt and aggregate interests of the community [i.e. bad
public policy, which can only be changed if we avoid no. 1]."
Solutions: (1) prohibitions on government action, (2) checks and balances, (3) federalism.
(These last two are summarized in Federalist 51: “In the compound republic of America ...")

(4) Natural law
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At the founding period referred to a concept of justice so fundamental, being divinely
ordained, that any contrary law would be void. Not pursued legally in this country because

judicial review incorporated it.
Meaning of the term had changed by time of Civil War.

(B) The Recent Experiences

Offered as metaphors for clusters of ideas.

(1). Drafting of Articles of Confederation

Idea cluster - pragmatic political compromise
Underlying reality of conflicting state interests.

(2). Shays Rebellion

Idea cluster - dangers of unbridled democracy, anarchy, faction, licentiousness
Underlying reality of social, economic, and political divisions among the population.
Debtors v. Creditors

Farmers/Country People v. Merchants/City People

East v. West

North v. South (Slavery plus)

French-leaning radicals/British-leaning moderates

D W

(3) Debates over Ratification of the Constitution

Idea cluster - significant long-term legacy of these debates.
1. Empirical. Ratification debates are the basic raw material for historical work on the

Constitution.
2. Competitive. Political theories to explain Constitutional structure were generated during

ratification debates.
3. Bonding. Memory of how sharp political divisions had been overcome.

4. Legal. Origin of the Bill of Rights.
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Marbury v. Madison

1. "Has the applicant a right to the commission he demands"?
A. Not a constitutional law issue

B. Answer is yes.

2. "Ifne has a right, and if that right has been violated, do the laws of his country afford him a
remedy''?

(More precisely: "does the violation of this right give rise to a claim that a court can
adjudicate"?)

A. This is a constitutional law issue, and the answer depends on whether the government act
sought to be reviewed is ministerial (so that the question to be resolved is "legal" and the
judiciary has been entrusted with its resolution) or discretionary (in which the question to be
resolved is "political" and thé judiciary has not).

B. In this case, the question is "legal" and so Marbury presents a justiciable claim.
3, Is "he entitled to the remedy for which he applies"?
A. Is mandamus the right remedy?
a. Not a constitutional law issuve
b. Answer is yes
B. May this Court issue a mandamus?
Answer: Only if: (a) a statute grants it that power and (b) the statute is constitutional,
(a)

Three possible readings of the statute at issue here (Sec. 13 of Judiciary Act of 1789,
CB 28 n.*):

I. Marshall's reading, Read the material after the final semicolon to mean "The
Supreme Court shall have ... [original jurisdiction] fo issue ... writs of mandamus ... to persons
holding office under the authority of the United States."
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In that case, (a) the statute does grant the Court the power to do what Marbury
wants, but (b) the statute is unconstitutional as extending the original jurisdiction of the Court
beyond the confines of the first sentence of the second paragraph of Article 1II, Sec, 2.

II. A possible reading that Marshall used in construing the textually parallel Section 14 of
the Judiciary Act in Ex Parte Bollman, 8 U.S. (4 Cranch) 75 (1807). Read the entire final
sentence as a whole to deal only with appellate jurisdiction and as authorizing the issvance of

writs of mandamus only in conjunction with those cases.
In that case (a) the statute does not give the Court the power to do what Marbury wants

(i.e. it does not grant the Court the power to issue an original writ of mandamus), but (b) it is
constitutional under the second sentence of the second paragraph of Article Ill, Sec. 2 (because it

confers only appellate jurisdiction).
This reading is possible but, for the reasons Marshall gives (CB 30, 2d and 3d paras.),

i.e, the reference to "persons holding office," not the best.

Ill.  The most likely reading.
The first two sentences give "original jurisdiction." The fourth sentence up to the semi-

colon gives "appellate jurisdiction.” The fourth sentence beyond the semi-colon gives the Court
“power" to issue appropriate writs in conjunction with cases over which it has been granted subject

matter jurisdiction by the preceding statutory language.
In that case, (a) the statute does not give the Court the power to do what Marbury

wants (because the first two sentences do not grant the Court original jurisdiction over this
matter), but (b) it is constitutional (because the statutory grants ofboth original and appellate
jurisdiction are squarely authorized by the second paragraph of Article I, Sec. 2).

(b)

Once having picked Reading 1,* Marshall's holding that the statute as so read was
unconstitutional seems quite correct, both for the reasons he gives (CB 29, "If it had been ...")
and for the historical and practical reasons summarized in the Amar article in the syllabus,

*His reasons for doing so in this case are well known to you. But, as you will see again in
the important Note preceding Assignment 6, a court will normally try hard to choose a reading of
a statute that would make it constitutional. Why?
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GREAT IRONIES OF HISTORY:

The Peculiar Historic Fable of Marbury v. Madison

By
Edc J, Beckerman
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On the fiest day of virtually every course in American Constitutional Law the case of
Mn:hnnL..!._Mndimnl Is taught. Students are usually told that this is the case that established
what we refer 1o today as judiclel review. They aro instructed as to the continuing controversy of
how "The Oreat Chief Justice," John Marshall, created out of thin air the power of the courts to
pronounce acis of the other branches of government unconstitutional, A oursory review of the baro
facts of.the onse usually accompanies the legal analysis of the opinion generally followed by
extensive commentary and ctiticism by past and contemporary legal scholars. All in all the student
is lefi with the impression that the ultimate power that the Suprems Court wields today was

invented by, and is a direct lineal descondent of, John Marshall end his opinion in the caso of

This paper will briefly attempt to dispel this legend. The first part of this piece will trace
some of the origins of judiclal review to show that it was not the creation of John Marshall in
1803, but rather sprang from circumstances of a century and a half of history that were peculiar to
the American colonics and the new republio, In addition, it will be shown that Judicial review had
in fact been exercised in the courts of America numerous times before the decsion in Marbury,

and that this power must have been within the contemplation of the framers at the time the

constitution was written.

The second part of this paper will examine the whole case and controyersy. By examining
the events surrounding the case it will be shown that the motives compelling the decision were
rooted in a fierce political battle and that the entire issue of judiclal reviow, which need not have
been addressed in the decision at all, would never have come up but for this political warfare.

The final part of this paper will attempt to show that the case, at the time, did not stand for
what it has come to mean today. The continuing controversy that {g taught in law schools today s

a controversy that did not heat up until long after J ohn Marshall was dead and subsequent Supreme

1 $ 1.8, (1 Cranch) 137 (1803).
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Courts used his eloquence on the matter to expand the pawer of the Suprere Court to dimensions
that John Marshall never had intended nor even lmagined possible.

I American Origins of Judicial Review

The power of Ametican judges is unparallcled among western nations.2 Nowhere elss in
the world do judges wield as much power in shaping the contours of soolety as they do in this
country,3 Traditionally, law students are taught that this power emanates from John Marshall's
opindon in the case of Marbury v. Madison, but this is not altogether accurate, It is true that this
case established a precedent that subsequent Supreme Courts have cited extensively to Justify
sweeping judicial activism but this tumn of events is largely a modermn phenomanon.“ That this
oplnlon concetved judiciai review as it ls n.pplicd by the Supreme Court today is implied, if not
actually stated outright in Constitutional law classes. It Is, however, an asserttion that s patently
falso. The philosophical conceptualization of what we call judicial review lang predates John
Marshall, And, as we shall sce, it's first implementation hardly occurred in Marbury, Marshall

was, however, the first to make the argument for it in a Supreme Court opinion,

To undarstand the evolution of judicial review one must first examine the souroes that lie in
the first century and a half of American colonial history-and in Amerioan attitudes towards the
taw.3 The Idea that there existed some supreme law 28 to which the ordinary laws of the colonial
legislatures had to conform with was nat the stuff of abstact legal and moral philogophy for the
colonlsts, but rather was an every-day part of their judicial system. The thirteen colonial

leglslatures were dependent governments and at all timos had to confonm to the laws of Parllament,

Wood, The Origins of Judicial Review , 22 SUFE. UL, RBV. 1293 (1988),
i

Clinion, Precedent ax Mythology: The Case of Marbury v, Madison, 1989 YBARBOOK OF THE
UPRBMS COURT $LisT, SOC, 78 (1989), -
Wood, sapri note 2, al 1297

VALD W D |
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The Privy Council in England possessed the power 1o disallow laws adopted by the thirteen
colonial assemblies, This power of review was exercised when the colonial legislatures exceeded
thelr authority in adopting certain laws and when colonial laws conflicted with the superior laws
adopted by Parlisment.5 Additionally, the questions of colonial conformily were most often
judicial questions, for the Privy Council ¢at as a court of Iaw with regard to American colonial
enactments,” To all colonia! Americans, thersfore, judiclal control of this sort would have been
entitely familiar, To the American colonial lawyer it would have had to have been second nature,8
This circumstance alone, however, does not explain how a concept as *radionl" as judicial review
would become a part of the American legal psyche. For this we need to develop an understanding

of the whols intellectual climate and legal culture of the time,

The startlng point of such an analysls is the idea that i€ a sovereign's legislative power has
Hmits, it s Yimited by principles of a 'morc *fundamental law"”. Fundamental law, in {ts purest
genss, is law beyond human inventlon, Law which is “out there somewhere," a kind of lurking
omnipresence, whether God's law, the law of nature, the law of reason, the law of custom or
some other Like thing.? Such law was discavered as an act of revelation, In the early seventeenth
century, in Bngland, Lord Edward Coke was to expound, in dictum, the concept that was to
becorne the ideologlcal underpinnings of modern judicial review. In Dr, Bontiams Case 10 Coke
stated that "It appears in our books, that in many cases, the Common Law will control Acts of
Parliament and sometimes adjudge them to be utterly void; for when an Aot of Parliament is ageainst

common right and reason, . . . the Common Law will control it, and adjudge such act to be

void,"!1

6 B, RUSSEL, THR REVIEW OF AMIRICAN COLONIAL LEOISLATION DY THE KING IN COUNCIL 227
(1976), according to Charles Grove Halnes, the Privy Coungll revlewed BS63 acts adopited by the colonlal
leglalatures between 1696 and 1776, and 469 or 5.5% wore disallowed by orders of (he councll, C, HANES, THE
AMERICAN DOCTRINE OF JUDICIAL SUPABMACY 49 (1959); See¢ alie C, WOLPFR, THB RISE OF MODBRN
JUDICIAL REVIEW 74 (1986),

7 Black, An Astonishing Political Innovation: The Origins of Judicial Review, 49 U. PITT. L. REY, 691,

693 (1988)
8 7]

8 I w694, |
10 gCoke 107
11 I
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Unfortunately Coke's early notlons of judicial review never caught on in England, By the

the views of Willlam Blackstone were dominant in England, 12 Blackstone

late eighteenth century
13 In

spoke of positivism, where law s an act of authority and that all law is of human invention.

Blackstone's view there was nothing parllament was not empowered (o do. Blackstone was not
completely adverss to the idea of fundamental law, but to him it was merely & moral inhibition or

consclence existing In the minds of the Jegislators. The intrinsic problem with this interpretation of

fundamental law was that it was so basic and so prmal that it was enforceablo only by the people's

right of revolution; relief could hardly run in the ordinary court system. 14

OF these competing-legal philosophies it was Coke's that had the greatest impact in the
American colonios. 15 1t has been asserted that as early as 1688 the men of Massachuselts did
much quote Lord Coke, 16 Eyen carlier than that, in the casc of Giddings v. Brown, 17 Coke's
dictum received practical application, something which never actually happened in Bngland, though
the act overturned was merely a town vote, Maglstrate Symonds based his judgment for the
plaintif upon the following grounds, "The fundamental law which God and nature has given to the
people cannot be Infringed. The right of property is such a rght, In this cass the goods of one
man were given to another without the former's consent, This resolve of the town belng against

fundamental law is therefore void, and the taking was not justifiable.” 18 This colonial American

embrace of Coke continued on into the eighteenth century.

12 placksupra moto 7, ut 694,
13 See penerally 1 BLACKSTONB, COMMENTARIES,
14 Wood, supra noto 2 o1 1297.
}g Carwin, The Establishment of Judiclal Review, 9 MICH, L. REV. 102, 105 (1910).

Id,
17 I, cifing RENSCH, COLONIAL COMMON LAW! SBLECT ESSAYS IN ANGLO-AMERICAN LBJAL
HISTORY, Vol. 1 pg. 376
18 . Corwln eltes many expmples of Coke's Jurlapy wdenve on the suliject In elghteonth centiny American
calonlal courts starting with the sentinnl opealng argument of James Otls In the Writs of Assisiance cose In Boston
In 1761, His pigunent belng that whethee the wills wero wartinted by an act of Paclament or not, was a miafler of
Ingifterence, sinee such an act of Porlinment would be sgolnat the Constiatlon and agalnst linfural eqully and
therefote vold, The exccutlve courts must pass such acts nto diangs, Coke's famous dletuim veas ralsed agaln In 1765
wihen Qovemor Hutehlogon, referring to the opposition to the Stamp Act, wiow tial the prevalling eason at tia
thme Is.thet the act of Parllament [s agalnst the Magna Charta, and the paturel fghis of Bngllshmen, and therefore,
according to Lord Coke, null and void. In 1776, ot the outbrenk of he war, Tustles Cushing chnrged o Maossachuselts

Jury Lo Ignore cedtaln aets of Parlisment s vold and Inoperadve,
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The colonists found Coke's ideas appealing and relevant, not just because of thelr
immediate self-serving usefulness in the imperial debate of the Iate 1700's, but becauss such idefas
£i1 thelr notion of what law ought to be. Thelr experience predisposed them to find Coke's ideas
meaningful 19 The colonists believed that the overriding naturs of law lay in the "{mmutable
maxims of reason rnd Justicc,"20 in something other than the will of the legislature. To the
Amerloans the Common Law fit nicely into this category. Tho Common Law, a3 the American
colonists saw it, was the fundamental Iaw that waa superior to the ordinary legislative acts of men.
To them it embodied the principles, rules, procedures, precedents and truths of the legal system
that presumably went back to time immemorial, 2l For many colonists the Common Law had been
frozen at the time of the initial migrations in the seventeenth century. Er}gllsh precedents were

important up to around 1607 or maybe 1650, but any decision after that date might be disregarded

for wont of relevance to Amerioan conditions,22

Ths: predisposition to Coke's ideas, on ils own, could not gestate into the adoption of the
practice of judicial review. This legal philosophy bowever combined with other conditions that
were uniquely germane to the colonial legal system and created a synecgistio effect, inadvertently
glving powers to the colonial judges that thelr Baglish countérparts could never attain, The reasons
for this had to do with the simplicity Iot‘ the colonial court system as compared with the numerous
and specinlized courts back in England,23 This circumstance oreated an unforscen but incredible
paradox, The highly complex and diversely rooted varieties of English law intermingled together
with the widely derlved colonial laws,24 but were applied within simple, often single coull't.

19

Wood supra note 2 at 1298
20 14 21299
21 fd. Wood polnis ot that o stunning countrast, to the Bnglishmen of the elghtoenth century the common

Taw was & much more complete and dynnmlc thing than |t was for the colonlats, For the Bugllsh the common law
wns nomething |tvlng and growlng; It Included not only the roports wid declslons of Coke and other Judges 1o the
pazt, but all the subsequent Judiclal determinationa and loglslatlve ndditions of the soveniconth and elghteenth
Fcnlurla‘ T'o the English the common law wes the curfent iaw,

fd
13 “Winl was most abvlously slmpler about dic American Jegsl sysiem was the uwndlfferentiated natuce of {he
courts. The colonlsts had none of the hodgepodge of courla that cxlsied In Bogland - no sccleslastical courts, no
marchan] courts, 1o courts of the manor, no courts of the borough, and 40 on. In soma colonics thers svere not oven
2l:;pmw djnlty courts or probate courts,” Wood supra nole 2, at 1300,

"The colonists' Iaw had sevesnl sources, both from England {n the common law reports, new Judiolal
Interpretations, and parliamontary atatutes, and from each colonies own leglslative siatuies und local Judiclal

cuatoms,” 14
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Judicial systerns, 25 This peculier administrative contradiction caused wholesale confusion to fun
rampant through the colonial courts, The end result of this addled state of affairs was that colonial

courts wers unlntentionally encumbered with the novel neceasity of judiclal discretion.

Because of the very perplexities facing them, colonial judges were fres, if not forced, to
seleot and innovate in order to adjust to continuously evolving local clrcumstances. 26 Far romoved
from the steict procedures and protoools of Engieh jurisprudence, colonial jurdsprudence was
characterized by flexibility and uncertainty, and an unprecedented degres of judicial discretion.
The very complex nature of the coloniats’ legal situation forced them 1o revert toa kind of medisval
English jurisprudence where the right reason and the morality of the Corumon Law controlled.
Once common law lawyers began thinking along these lines, deciding on the basis of reason or
common sense whether they would or would not follow a particular form or procedure, then a new
legal world opened up. The Common Law was based on just such complicated forms and
procedures but by resting thelr law on some principle beyond statutory will or the technicalitics of
the Common Law - rather on principles of morality or justice or cemmon a¢nse or even just utility -

the colonists primed the way for the mechanism that we now call judicial review.27

These archaio philosophical underpinnings aside, there existed more concrete notions of
judicial review abounding in America at the tme of the tevolution. Conceptually, judicial roview is
ths imbllclt sine quanon of the very theory of written constitutions as higher law. Bven posiivists
could be included in this line of reason. If all law 18 of human invention and a mere act of will, as
posltivists bellove, a sovereign people can excrcise its will to bind those who legislate with a higher
law in the form of a written constitution, Such a oonslitution would be adopted in & special,

solomn manner by the people, and not subject to alteration by any but the most extraordinary

25 i

26 ‘The fact that the colonjais approxlmated without taully duplicating Gogland's common law proceduges
contrlbiuted 1o the legal confusion, Many of the JFingltsh common luw forms were present bt often wiih defedts and
lregulndiles, Tho uso of some writs and not othera, the corruptlng and biendlng of forms of setlon, the avoldance af
special pleading and Insufficicucy of pleading In general - pleading lylng at the heart of Lhe conmon law - holped (o
crente an atmosphese of permsslvencss and uncertainty that & sharp laswyer Hke John Adams, srmed with a collecton
of Engllsh precedents no one had ever heard of, conld um 10 adventage. Id, ¢ 1301,

2T Wood supra mots 2, at 1302:03,

28



procedures therein established, procedures which, once again are rooted in acceptance by the

people.28

Anexamination of decisions in the atats oourts after the revolution lends further credence to
the idea (hat judicial teview of legislation was an established feature of American jurlsprudence
well prior to the Marbury decision, The first authenticated case in which a court ventured to refuse
enforcement to & legisiative enactment on the ground that it conflicted with the provisions of a
written constitution is that of Holmes v, Walion 29 which was argued before the Supreme Court

of New Jersoy in November of 1779.

The notlon of judicial review was broached again in the case of Commonwealth v. Caton
30 decided by the Virginia Court of Appeals in November of 1782,31 and again in 1786 in Rhoda
Island in tho case of Trevets v. Weeden .32 This case is considered a transitional case because
the plea to overtum the statute was based on the notlon that the statute (which dealt with trial by
jury) was contrary to furidamental law as opposed to being in conflict with a written constitution, *
(Bvldently Coke's dictum was still very much alive).33 A genuine case of judicial review of the
second typs, namely the negating of a leglslative enactment a8 being in conflict with a written

constitution occurred in 1784 in Connecticutin the Symsbury Case 34

This brings us to the time of the Constitutional Conventlon. While the convention was

actually in session the Supreme Court of North Carolina, after moro than a years hesitation,

28 Black supra not 7, ut G693,

See Corwln supra acte 15, ot 110, Professor Corwin clies several scholarly works that refer (o Lhla tase
afthough no offtclal comt elimion Iy glvon.
30 4ol (Va) 5(1782), chied in Corwin st 112,
3 “Ihe et In question was the so-eatled Trouson Ack of 1776, Randolph, atomoy genece), acgued for the
commonwealih that whether the act of pssambly pursued the apldt of the constlitution or not, the court wis uot
nuthorlzed to declare It vold, The aet was upheld but maﬂudgcs were generally of the oplnlon that If they found It to
be in contllet with the constitutlon they would have had the power to declare It vald," kd.
3 Id, at 113, Trevelt v. Weeden |s consldered a focul point in the idea of Judfelul review althpugh no siatute
;v;n lov\fsc';lurncd. Madlson makes reference to It [n hls notes on the constiutional coaventlon, Madison's Notes, July

) 3 f

B,

Kby (Conn) 444-7 (1784), clied In Corwin at 114, The facis of thla caso wera that & later grant of Jand by
(ho leglatature was set asido In the Interest of an cartler ilmiler grant of tho samo parcel, upon the ground that the act
of the genernl assembly conld not legally operate to curtall the land peeviously geanted,
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pronounced unconstitutional, In the case of Bayard v. Singleton 33 an Act of Conflscation
dating from the Revolution, These cases certainly rejnforce the position that judicial review of
legislation was not only theoretically known in the state courts but was actually implemented on
many occasions as well, These cases could not have been uniknown (o the canventioncers, Tn
fact, a plausible argument can be advanced that the power of coordinate judicial review was not
specifically enumerated In the Constitution becauge it was taken for granted s an inevitable feature
of the very concept of governing pursuent o, and in accordance with, a wrilten constitution.

Judlclal review was, in fact, dlscussed at the convention, The topic came up after 2
proposal to adopt a Council of Revision had been consldered.36 The proposed council would have
been comprised of the President and members of the judiciary, exercising the veto power against
congressional bills when appropriate, This ptoi)oaal was rejocted primarily because it violated the
constitutional principle of the scparation of the powers,37 An argumont exists that another reason
for rejecting the council was that tho delegates assumed the power of judicial review alroady
existed, 38 This assertion can be suppocted by an exchange between Delegates Luther Martin of
Maryland and George Mason of Virginia, Martin assetted:

Ag to the constitutionality of laws, that point will come before ths Judges in their
official character. In this character they have a negative on the Jaws, Join them with the

Bxecutive in the revision, and they will have a double nogative,39

Mason agreed with Martin about the existence of Judicial eaview although disagreed about how that
double negative would operate, What is significant though is the clear assumption underlying

35 ) Martin QY.C.) 42 (1787), clted ln Corwln &t 119,

36 ) Dionlsaponivs and Petersion, Kediscovering The Americun Orlgins of Judicial Review: A Rebuttal to the
Vjew: Stted by Cugrie and Other Scholors, 18 ), MARSH, Ly ROV, 49, 56:(1984) (Merelnafiec RUDUTTAL).
Id, ¢iting JOURNAL O IR COMSTIUTIONAL CONYBNTION KEPT BY JAMBS MADISON 104-05, 107

(B.Scull ed. 1893) (werelnaller MADISUN'S JOUKNAL),
B pupurTALeSY
3 MADISON'S JOURNAL at 402,
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Martin's objection to the Council of Revision: the Court alredy had a negative power in the form
of judicial review,40

Just as certain powers were assumed to be part of the presidental power, judicial review
was assumed to be part of the judicial power.41 This Is essentially the logic behind Hamilton's
argument in Essay No, 78 of The Federallst. Hamilton's azgument for judicial review occurs in
the context of his discusslon for the need for tenure during good behavior in order to protect
judiclal independence, Independence is a particulacly necessary feature of a Limited constitution,
that Is a consiitution that limits itself in certain speolfied waya, "Limitations of this kind can be
pteserved In practice in no other way than through the medium of the courts of justice, whoss duty
it must be to declare all acts contrary to the manifeat tenor of the Constitution vold. Without this,

all reservations of particular rights or privileges would amount to nothing,"42

Hamilton goes on to add that:

There Is no position which depends on ¢learer principles than that svery act of a
delogated authority, contrary to the tenor of the commission under which it is exercised,
is void, No legislative act, therofore, contrary to the Constjtution, can be valld, , , It {s
not otherwise supposed that the Constitutlon ¢ould intend to enable the representatives
of the people to substituts thelr wiil to that of their constituents. It Js far more rational
to guppose that the courts were designed to be an intermediate body between the people
and the legislature in order, among other things, to keep the latter within the limits

asslgned to their authority.43

40 [LIBUTTAL at 37, ‘The authors matntali that the true political leaders of the convenlion ware all in fayor of
[ndicisl rovlow, Included nmong dietn weee Fames Madlson, Alexander Jamilton, James Wilaon, Rlbrldge Gerry,
Luther Martln and Qeorge Masen, who were cortaluly polltleat leaders ot the thmeo, Therefore when Geery, an
advoeate of Judicls) qovleve, lnformed Dis cutlengues ot the convention that thls power was cluimed by several stute
courts (scv sbove) and thal (his was done whh geneeal approval, there was no oppositlon lo hls contentlon, fd, st 56
clting MADISOM'S JOURNATY. «f 101,

' RUBVITAL ol 58,
42 Federafist Mo, 78

5
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The heart of Hamilton's argument lies in assertions he makes about both the nature of judicial
power, ("the Interpretation of the laws is the proper and peculiar province of the courts"), and the
pature of a constitution, ¢("a constitution is in fact, and must be, regarded by the judges as a
fundamental law"). From those assumptions it follows that judges "ought to regulate their
decisions by the fundamental laws, rather than by those which are not fundamental."44 This
implies the superiority not of the judiciacy to the legislaturé, but of the power of the poopls to

both, 43

Other influgntial men of the time also had similar views on judicial review, Speaking at the
Pennsylvania Ralifying Convention, James Wilson, second only to James Madison in terms of his
influence on the drafting of the Conatitution,46 and later to bo a Justice of the Supreme Court,
evidenced his support for the concept.47 Even Thomas Jefferson had Indicated support for judiclal
review. In a December, 1787 letter to Madison concerning the new Constltution, Jefferson did not
seem to realize that the federal courts would have a negative power, and he complained about this
deficiency.48 Subsequently Jefferson was enlightened as to the fact the Judiciary had such &

negative power and had wrote at lcast one letter to Madison indicating his approval.4® Madison

also echoed such approval, 50

All this evidence alone might lead one to conclude that judiclal review was established prior

to Marbury but the argument is even stronger when you consider the fact that the Federal Courts

“ He adds that "If there should bappoen (o ha an [econcilable vurlance botween the two, that which bas the
superlor obligation and valldity ouglu, of course, to be preferred; or u other words, the Conastltutlon ought to be
proferred to the siatite, tho inention of the pegpls to the hiteition of thelr agents",

15 Wolle stipia note 6, ac’75,

46 REDUTTAL M 59

17 Wilton stajed "It a Jow should be made Inconsistent wiih those powsrr vested by this Instrument In
Congress, the Judges, rs p-cansequence of thile Independence, and the partleular powers of govermnent being doflied,
witl declara such [aw 10 Be pull and vold, for the power of (he constitutlon predumlnntes, Anything twsrefore, that
wlil bo enocted by Congress contenry thereso, wilt not havo the force of Jaw, PENNSYLVANIA AN ‘THH FEDERAL
CONSTITUTION 1787-1768 354 ¢J. McMaster & ¥. Stonc eds. 1970} cited In RBBUTTAL at 59, n, 65,

A8 He wrote that "I Hke the vegative glven Lo the Txecutlve with a Ihird of elther house, though 1 should have
Viked jt beuer ind the Judielacy been nsseclated for Ural purposs, or Invested with a slmilar and separate power, 12
TIE PAPERS OF THOMAS JEFIERSON 440 (J, Boyd rd, {955) clied /n REBUTTAL at 59,

9 RYBUTTAL al 60,

50 [0 Houss debaizs over thio BUL of Rights Madlson stated Gt "Independent 1lbudls of fustico will conslder
thenmuelves In a pecollar mnanier the guardians of those cights; they will bo nn Iinpenctrably bulwirk agafost every
ussumption of power [n the Leglalatlve or Bxecollve; they will bie nanirally led (o resist every cucroachment wpon
rights expeessly atipulated Cor n the Constitution by the [DIF] of [N, T ANNALS OF CONG, 457 (1'78Y),
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of the United States had already exercised the power in the 1790's, up to a full ten years prior to

Msabucy v, Madison!5! Scholars contend that on a federal level, statutes were declared
unconstitutional on three separate ocoasions; in Hayburns Case 52in 1792, in Chaddler v,

Secetary of War, and in United States v, Todd, both in 1794,53 These are what are known as

the Invalid Pensloners cases. 54

A problem nrose under the thitd extension of the original bill in 1792.55 Under the 1792
law, Congress authorized the Secretary of War to carrect mistakes made by the circult courts.
Sectlon four of this act described the dutles and responsibilities of the Secretary, who could
overturn judgments rendered by the j_udges.56 What this meant seemed clear to the circult court
judges: judges were being utlized as exeoutive officials, with their findings subject to being
overturned ‘by the Secretary of War, This appeared to bo a clear violation of the principle of
separation of powers, It was this sectlon of the law that was nullified by the circult courts.37 The
basls for the objections was the fact that the law did not recognize that the faderal courts were
judiclal, and neither Congress nor the President could constitutionally assign the judiclary any

dutles, but such as are properly judicial, and to be performed in a judicial mannot.58

The Supreme Court refused to proceed on tho case and the following day, April 13, 1792,

William Hayburn reported this to Congress. A subseguent discussion arose where it was noted:

522U, (2 Dall,) 409 (1792).

The Supreme Court decided these cases on Feb. 14 and Feb. 17, 1754 respecilvely, Dallas did not report
me:se2 cases. Nevertheless, they are found in 11 ANNALS OF CONGRESS 903-04 (1302), REBUTTAL supra nole 36,
“ IL v -
54 The fnvalld Acts were statutos which provided penslons for diaabled veterans of the Revolutionary War,
The fedoral govetnment had taken over thls responalblilly from the states In 1789, and pald the ponsions undeér
rogulnilons promulgated by the President, The law of 1789 only spproprisled monsy for one yeer, 3o Cangress
enncled new bilfs In 1790 and 1791 to extend those payments, fd. w63,
55 ActofMarch 23, 1792, ¢h. 11, § 4, 1 Stat, 218 (obsolete) entiiled "An Act to provids for the sstilemsnt of
the Clalms of Widows and Orphans barred by the limitations heretofore established, and to regulaie the Claims of
Invalid Penslons," Id. .
3 REBUTTAL it 63, *Ihe Secretary of War would place the names of clalmants 10 penslons on (he lst with
(hls proviso; “Provided always, that i any case, wheee [he ssld Becretary alinl] hnve cause Lo suspect lmpodition or
wisrake, he shall have pawer to withthold the name of such appllcant from the penslon Hst and tien report thls to
Congress, I,

Whereas all five members of the Supreme Coun, (o letters to Presldent Washington, expressed serlous
doubta 08 to the consdtutionallty of the law, only the middle elrcult volded It, /. a1 65

id
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This being the flrst instance in which n court of justice had declared a taw of Congress
to be unconstitutional, the novelty of the case produced a vardety of opinions with
respect to the measures to be taken on the o¢casion, Atlength a committee of five was

appolnted to inquire into the facts conlained in the memoral, and to report thereon,59

Representatlve William Murray even suggested to Congress that it enact a law which would
provide some regular mode whereby federal judges shall give official notice of their refusal to act

under any law of Congress, on the ground of unconstitutlonality, €0

Congress responded not with outrage over a petcelved usurpation of power by the
Judiciary, but rather by passing a new statute concerning lnvalid pensions in February of 1793,61
This new statuts sought to corroct the gperation of the review for mistakes by teking the power
away ftom the Secretary of War and giving it to Congress, and by providing some review to the
Suprems Court This did not necessacily cure the defect though.

’ In 1794 the issuc came before the Supreme Court in the Chandler and Todd cases, The
cases are unreported and not that much is known about the facts of the particular cases, especially
the Chandler case, but thelr outcome can be reported on with reasonable certainty, The Supteme
Court had nullified the 1792 and 1793 statutes for exactly the same reasons that were stated by the
middle court two years earlier.62 Congress once agaln deferred to the Court by passing yet
another revised Invalid Pension statute in February of 1794, The new bill removed the provisions
for review of the Judges' determinations by the Secretary of War or by Congress. The
determinations of the judges were to stand, Congreas, by its actions, and lack of objection,

impliclily accepted the constitutiona! adjudication of the Courts, 63

39 3ANNALS 01 CONO, 556
60 Id. ched in REBUTLAL supra noie 36, al 96,

Act of T'eb, 28, 1793, cli. 17, 1 Stat, 324 {expired), entllled "An Act to regulate the Clalms of Invalld
Penglons,* /d, ‘

See REBDUTTAL at 70,

i
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Faced with all this evidenoe, one would be hatd pressed 1o maintain that judicial review
was invented by John Marshall in 1803 in Marbury v, Madison, The question ther¢fore remains
why did Marshall do what he did. If judicial review was a fundamental part of the Amerioan legal
payche, why did Marshall take such pain to pronounce this policy In the most forceful language?
Why did he go to such extraordinary lengths to construe Section 13 of the Judiciary Aot of 1789 to
be unconstitutional when an alternative construction was available to him that di;l not reach a
constitutional conflict? Why dld he construe Artlcle III of the Conastitution so narrowly as to find

such a conflict when a broader reading of the Constitution would also have vitiated the need for a

constitutional determination? Why indeed?

[ Palitical §1 Histarical T

The answers to the above questions lic in the political story behind Marbury v. Madison.
The political events of the first years of the nineteenth century are what created the compelling need
for Marshall to do what he did. The great precedent for Judicial Review, (f.e.. Marbury v.
Madison) was, in It time, an exercise in naked partisanship and political damage control. It was an
accident of hiatory that cteated a fable worthy of Aesop. A legend so sacrosanct that modem
Courts could exploit it to expand the power of the Supreme Court to dimensions unimagined by

Marshall or his contemporaries.

The story is actually an amusing one viewed with the dispassion that noarly two hundred
years will bring, At the ume though it was 8s intense and emotional as a political issue could get,

but not for the reasons one would expect.

The story begins with the elections of 1800, In the Presidential and Congressional election
of 1800 something happened in the new republic that had not happened before: the incumbent
ruling party had lost the election and been thrown out of power. The Fedoralist candidate,

64 The narratlye [ am about to rechs Is primarily derived fom D, DEWEY, MARSHALL VERSUS JBRFRRSON!
THB POLITICAL BACKUROUND 'TO MARDURY V, MADISON, (1970), wiilch Is the only scholarly book devoled
exchulvely to the (ople, Addidonal relerences come fram A, BEVBRIDGH, THR LIFB OF JOUN MARSHALL, vol, ITI
(1919), and R. ELLIS, T¥1E JRIFERSONIAN CRISIS: COURTS AND POLITICS IN THE MNEW REPUDLIC, (1971),

35



President John Adams, had lost his bid for re¢leation, Along with the loss of the Presidency the
PFederalist Party had also lost their majority in both housss of Congress. - The victors were the
(Demooratic-) Republicans led by President-Elect Thomas Jefferson. The decade of the 1790's
saw a rift develop between the once united revolutionaries. Simply put, on the one hand there
were the Federalists, led for the most part by Alexander Hamilton. The Federalists were
arlstooratic in their approach to government. They belisved, in varying degrees, in a strong central
govemment controlled by an elite group who would know what was best for the country. On the
othet hand were the Republicans (also known as the Jeffersonians), who believed strongly in
states' rights and in the principles of the French Revolution, (Le. aristocracy is an evll, end the

government's function should not be to protect inherited wealth),

As stated, the election of 1800 ousted the Federalist party from dominance of the federal
government and set the stage for the first true transfor of power the new nation was o0 experlence.
The Rederalists, however, were determined not to go *gently into that good night." The election
was held in November of 1800, but the transfer of power was not to occur until March 4, 1801,
During that lame duck period of the Adam's adminlstration prior to Jefferson's Inauguration, the
Federalists hatched a plan to retrench to the only bastion of power left to them, the federal
judiclary, In January of 1801 Adams named, then Sectetary of State, John Marshall to replace
John Jay aa Chief Justice of the Supreme Court, This move was not only & way of preserving
Federallst power, but more than that, it 1ald down the gauntlet to the Toffersonlans. John Marshall
was not only a Federalist but also a lifelong enemy of Thomns Jefferson. Marshall's long standing
antagonism for Jefferson would certainly make his advancement to a lifetime position in

Washington unpleasant medicine for the incoming President and his Republican congressional
majority.

Intezostingly enough, Marshall was not very popular among his own party for the very
reasons that should have made him a palatabls choice to the Republicans, Most Federalists thought
Marshall was far too moderate, He resided squarely in the moderats wing of the Federalist
majority when he .lervcd in Congress and his Virginia background made him an casy target for
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New Bngland Federalists, He looked to Goorgo Washington for his polltical ideals rather than
Alexander Hamilton, Although thig irritated soms of his prominent Federallst contemporaries, it
turned out to be a brilliant political choice because at the time not even Jefferson himsslf would
openly attack George Washington, This political astutencss served to make him an even more

formidable advetsary to Jefferson,

The feud betwesn the twa men for the most pent remalns unexplained, Oddly, it seomed
that if there was any Federalist that could have gotten along with Jefferson and the Republicans it
would have been John Marshall. Compared to the other leading Federalists like Hamilton or
Fisher Ames or Timothy Pickering, he was extraordinarily conciliatory. For some reason though
the two men despised sach other, Both men's backgrounds were actually quite simifar, Both were
from Virginia, In fact they were third cousins. Both went to the same law school (College of
William and Mary) and they both stu&lcd under the same teacher (George Wythe), From this

simllar background it is hard to see how they came to feel such enmity towards each other.

It is possible that Marshall, in part, mardied Into his antagonism for Jofferson, Marshall
married the deughter of Rebecca Ambler, an early love of Jefferson who was later spurned,
Thomas Jefferson thus was quite possibly viewed as a cad and a rather unherofc figure by the
entire Ambler Family. The two men's differences appent to be more related to personality and
style rathet than pure political ideology, Both wete influenced by the ideas of John Locks and
David Hume. Both were believers in limited govémment and natural rights. Both believed in
representatlve government but each interpreted it differently, Jefferson saw centralization as the
principal threat to this form of government whereas Marshall saw fragmentation as the principal
threat. (Jofferson believed that Marshall was an advocate of monarchy or at least aristocracy,

Marshall felt that Jefferson was leading an uneducated rabble to political dominance). Against this

backdrop the melodrama of Marbury v, Madisan was to be played,

After the debacle of the elections of 1800 the outgoing Federulists were determined not only
to hold on to their control of the federal courts but to strengthen it. They chose to accomplish this
goal via a sweeping ovethaul of the entire federal judiciary, Most everyone agreed that the judicial
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court system was In need of reform. The Federalists, for one reason or another never got around
to doing this while it would not have caused political warfare. The organization of the federal
judiciary at that time was set up according to the Judiolary Act of 1789, passed by the first
Cangress pursuant to Article 111 of the Constitution. This act had made several blundess, chief
among thom was the fact that the Supreme Coutt justices were required to "ride the circuit,” or in
other words to serve as Ciccuit Court judges in addition to their duties on the high court. In
practioal ferma this meant that, in their capacity a8 Supreme Court Justices, they were required to
hear appeals on the very cases which they themselves had decided below on the Circult Court

level.

Along with this legal anomaly was the fact that "riding the clrcuil’ was not an activity that

sulted tho justices well, Transportation at the tme left much to be desired for, It was a long,

arduous and dangerous praposition for even the most virile of men let alone the men of advancing
years that usually made up the Supremeo Court. Both the executive and the judlciary disliked this

stats of affaics but never got around to doing anything about It. Never that is untll the lame duck
period of the Adams administration.

The Federalists, in their last scramble for power, completely overhauled the structure of the
federal judiolary via the Judiciary Act of 1801 (the "Reform Act"), passed by Congress in January
and Febraary of 1801 and signed by President Adams on February 13. A mere 19 days befors the
Tefferson administration was due to assume office and the Republicans were to get contro] of both
houses of Congress, the Federalists totally changed the federal judiclal stystem. Among other
things the Reform Act relieved the Supreme Court justices of their Ciroult Court duties, and also
reduced the number of justices on the high Courtto § (presumably to avoid any chance of a tie but

also to deprive the Republicans of & Republican appointes),

The Reform Act, although generally a commendable plece of legislation, was just
abominably imed, It had the stench of dirty politics fueled by its last minute, lame duck passage.
It allowed Adams, If he did not dally, to appoint 16 Circuit Court judges, plus a number of
macshals and district attomeys. In addition "An At concerning the Distriot of Columbia" passed
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even closer to the last day of the Adam's adminlstratlon, providing for the appointment of three
judges to the Circuit Court of the Dis isiot of Columbia and an unlimited number of justices of the
peace and other officlals, In his last month in office (a short month yet), Adams placed 217
notoinations before the Senate, 53 of these were appointed to offices in the District of Columbia
including one Willlam Marbury, Not only were virtually all of these new appointees "right
honorable Federalists," but Adams alse sought to make sure that any Federalist who occupled a
pre-existing judicial position, that might be contemplating relirement, do so before March 4 in
order for the position to be filled with another Pederalist rather than allow Jefferson to fill the post

with a Republioan.

Needless to say the Republicans were not amused by this bit of polltical chicanery. Within
a week of the new law's enactmont thers wete Republican grumblings about the possibility of
ropeal. The Ropublicans would now control both houses of Congress and the Presidency and
although Jefferson could not remove these *midnight judges" the legislative act that created thelr
positions could be repealed. Jefferson would not publicly mention the matter until the Republican
Congress was scated in December of 1801, lefferson could however hold up dellvery. of any
appolntments not yet pecfected. In the confusion of the last days of the Adam's administration not
all of the commissions were actually delivered (although they had been signed and sealed).

William Marbury's commission waa, of course, oné of the commissions that had not been

delivered and held up by Jefferson.

Jeffarson made his Intentions clear with respect to the Raform Act when he addressed the
just seated Congress on Dscember 8, 1801. In his address he stated that *The judiciary system of
the Unlted States, and especially that part of it recently enaoted, will of course present itself to the
contemplation of Congress," With this velled reference Jefferson touched off a political firestorm
that raged for nearly two years, end served as the catalyst for an exercise of judicial review that

wduld never had occurred but for these particular clrcumstanceé and the political agendas that were

at stake,
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The event that served to galvanize the Republican Congress into action on the repeal matter
was the fact that on December 21, o mere two weeka later, William Marbury (et al), represented by
attorney Charles Lee appeared before the Supreme Court secking a writ of mandamus to command
Sectetary of Stats James Madison lo deliver the cominission that was owed to him. The next day
Marshall issued an order for Madison to show cause why the writ should not be lssucd (Madison
ignored the order), Argument was set for the next terin, which should have been August 1802 but
turned out to be February 1803 for related reasons dlscussed below. This law sult outraged the
Republicans in Congress (not to mention Jefferson himself), They saw this as a delibarate attempt
to usutp power and insult the President, perpetrated by his enemy John Marshall, Jobn
Breckinridge, a loading Republican in Congress, remarked that it was "a bold stroke agalnst the
executlve authority of the government and & high-handed exertion of judicial power," The

Republicans were thus provoked into actlon and the debate over the repeal of the Federaliat

Judielary Act of 1801 then began in eamest.

This debats ran from Januery to March of 1802, In contrast to the days of the Republicans
being the opposition minority in Congress, the Federalists wete loudly outspoken. They raised two
issues in the debate, First, Could Congress abolish previousty created courts and judicial positions
and; Second, if it could, what would become of the judges whose lifetime term was established by
the Constitution and was to be held "during good behavior?" It was obvious that the second point

was the stronger of the two and it was the one that received the most attention, The debate that

followed et the stage for Marshall's deciston in Marbury .

The Constitutional question was that if the judges held their offico during goed behavior,
without proof of less than good behavior, their positions were constitutionally protected, The
Federalists felt sure the federal judiciary could invalldate the contemplated repeal law because it
removed from office Article ITI judges whose behavior had been good, This argument put the
Republicans in a corner, The Republicans' responded by S.sacnlng that no court could overturn

the repeal law because there was no such thing as judicial review because it was nowhers to be

found in the Constitution,
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This was a politically expedient argument, If tho Republican_a could win this argument, it
would not matter that the Federalists controlled the Judiclary, for the Judiciary would be powerless
to effect the Republican agenda, Both the Federalists and the Republicans had a political stake in
the outcome of this debate. The argument had nothing whatsoever to do with the greater concept
of the structure and operation of our govermnment for all time to coms, but rather only concerned a
struggle for political power at that particular time, Power politics resulted in an ideological
squabblo over judicial review that degenerated into a two month long political battle waged on the

floor of the Congress a whole year prior (0 the decision in Marbury.

Whether the Republicans truly believed thelr rhetoric about judges not empowered to
invalidate laws that were unconstitutional is subject to debate. A valid argument can be made that
they did not actually believe this, The Republicans did however pass the Repeal Act on March 3,
1802, thereby reinstating the Judiciary Act of 1789, If they truly did not believe that the Supreme
Court was empowered to rule on its constitutionality, thoy had a peculiar way of showing it, The
following April, after almost no debate, the Congress amended the restored Judiclary Act of 1789.
The amendment called for the abolition of the August and December terms of the Supreme Court.
The Court was now to meet annually just once, in February. The consequence of this action was
that it put the Supreme Court out of business for fourteen months (and delayed the case of Marbury
y. Madison until February of 1803), Via this amendment Congress provented a timely judlolal
responss to the Repeal Act. The mere fact that the Republicans took such a precaution is somewhat

indicative that they believed the Supreme Court could review the constitutionality of the Repeal

Act.65

The battle over judicial review was not won, however, oreven fought for that matter, over
the Repeal Act, The Supreme Court never did rule on the matter choosing instead to accept the
defeat of the Federalist judicial retrenchment plan, Consldering the precarious political position of

65 The consthutlonallty of the Repeal Act did In fact some beforo the foderal courts (i the case of Stuart v.
Lalcd, $ U8, (1 Cranch) 299 (1803). Marshall, sittiog on the ciroult oourt, dismissed the ¢ase on 4 wril of emor,
When & was appealed to the Supreme Court Macshall recused himself (one of the only times he dld s0) beauso It
was his caso bejow. Thoe sest of the Supreme Court also avolded the constiwtlonal lasun In the dispesition of the

case. The declsion In this case followed Lhe decision in Marbury v, Madlson by aboul a week.
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the Pederalists at that time, had they tried to rule it unconstitutional history might have a much
different tale to tell with respeot to the role of the judiciary in the checks and balances of our
govemment. The battle was actually fought and won over the case of the "midnight" justices of the
peace who did not get their commissions, ot "the mandamus case" as it was called at the time,
Strangely, although the battle was won on this front, almost nobedy at the time truly realized it or
even recognized the fact that it was fought. For the most part, this great and significant historical
event emanated from a matter of such insignificant minutla that its final disposition meant virtually

nothing to the prlncipals Involved (but was of extraordinary significance with respect to the

prinoliplos involved).

Jefferson's actions in withholding the Justice of the Peace commissions curlously angered
1o one at the tims, The much larger and impassioned controversy was the overhaul and Federalist
stacking of the Article III Courts, The Justice of the Peace commissions were such a minor matter
that both Republicans and Federalists generally acted with restraint, with the notable exceptions of
William Marbury, Robert Towneshend Hooe, Deanls Ramsay, and William Harper, who of
course filed the lawsuit, Of the 42 commissians that were undelivered when Jefferson took office,
25 wore actually deliveréd by the Jeffetson administration, only 17 wero held baok. Three of the
Federalist appointece actually refused the commissions because either the staturs of the office was
beneath their dignity, or they found accepting them from Jefferson insulting. Of the 17
corpmi‘sslons that were denied only those four pressed the issue. Marbury himself was certainly
not In need of the rlnenger salary the com{nisslon involved, for he was well enough off on his own,

It is likely that he pressed the case meroly because he felt it was his duty to do so as a loyal
Pederalist,

The significance of the case at the time had little to do with whether the Justices of Peace
got their commissions or not, nor did it ¢ven remotely concern judicial review, rather It was the
mandamus queation that enraged the Republican's and encouraged the Federalists, The Issue
concemed ths power of the Supreme Court.in the early years of tho new republic. In those early

days the Supreme Court was very weak compared to the other branches of the federal government,
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1t controlled "nelther the purse nor the sword” as Hamilton put it in Federalist #78. This was not
much of an issue in the very early days of the new republic because thers was no political division
among the coordinate branches, all were controlled by the Federalists. But after the electlons of
1800 the inevitable queitlon as tp the Hmits of power i the coordinate branches finally came to a
head. At issue was whether the Supreme Court could {ssuc an order of mandamus to the exceoutive
branch. If it could this would mean that the Court would possess a superior power to that of the
Executive. This concept infuriated the Republicans, Why this infurlated them seems rather
obvious, the Supreme Court was atacked with Federalists, led by the hated enemy of Thomas
Jefferson. In retrospect the Republicans were probably much less concerned with the fact that

such & power existed rather thun the fact that it was the arch-villain John Marshall and his

Federnlist cronies who possessed it

Up until this time no one thm;ght very highly of the Supreme Court, for it hadn't really
done very much. It had no officlal residence of its own, in fact the Court was held in a small office
in what had once been the Senate Clerk's office, (History scems to have this odd hebit of
occurring in obscure places). So, as with the rest of this story, the reasons why the gvents
occurred as thay did harken back to motlyations that were quite far removed from the philosophical

arguments of Limited government and fundamental law.,

The facts surrounding the case involve a fair degres of humor. The trial itself has been
referted t0 83 & comic opera, The man whose negligence had actually caused the commissions not
to be delivered wis the man who was presiding at trial, Chief Justice John Marshall himself.66
Marshall had been Adams' Secretary of State at the "midnight hour" back in Febmary and March
of 1801, Tt was his responsibillty to see that all of the coomissions were recoived. The
commissions were complete (signed and sealed) except for delivery, In lhp hectic last days of the

Adam's adminisiration these commissions were somehow loat o misplaced,

66 Therels ovidenco that suggests that s many aa theeo arsoclato justices did not take part, Mershall wroto the
oplnion for tho whole court as he did In virally all ths cases the Court decided when It posseased federallst

unanimity.
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As noted above, the case started on December 21, 1801 whon Charles Lee, attomey for the
plaintiffs, sought the writ of mandamus to compel Secretary of State James Madison to produce the
commissions. The Jefferson admlnistration sent Attornoy-Qeneral Levi Lincoln to thé Court
merely to say that he had nothing to say, Madlson ignored the entirc malter from the start,
Marshall issued the order the noxt day for Madm\m to show cause and scheduled argument for the
next term, which twrmed out to be Februacy 1803, In the Intervening time Marbury had asked the
now Republican Senate for evidence concoming ths previous Senate’s confirmation of his
nomination. This once agaln incensed the Republican's in Congress who folt that Marshall, the

scoundrel, was attempting to lssue orders to Congress, and they refused to comply,

At tddal Marbury's case was virtually uncontested. Madison did not bother to show up.
Attorney-General Lincoln was there only a3 an observef and pm-timr; witness. There was no
official account of the trial, only the unofficial report of volunteer court reporter William Cranch,
Cranch, as history would have it, was himself onc of the midnight judges who found himself
unemployed when the Republicans passed the Repeal Act and eliminated his court, Itis likely that
Madison never even saw the commissions he wes belng sued for, Some have said that it was
likely that the commissions were thrown out with wastepaper-whea the office was cleaned prior to

the arrival of the Jefferson administration. It has becn nearly 200 years and there ls still no sign of

them.

Les called geveral witnesses in order to prove that the commissions did in fact exist, Of
course the best witness would have been John Marshall, who had been the last person in
possession of them, but of course Lee could not call him. Les summoned two State Department
clerks, Chief Clerk Jacob Wagner and Daniel Brent, to testify but it tumed out that taey had had
pretty bad memordes. They had remembered seeing some commissions but they were not sure
whose name was on them or what became of them. Their memory lapse probably had something to

do with the fact that they wers haldovers from the priot Fedcralist administrations and they did not
want t jeopardize their jobs at the now Republican State Department,
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Les then called Lincoln, who was Acting-Secretary of State when Jefferson took over, to
answer questions. Lincoln, of course did not want to participate at all and made this intention
plain, He requested that the court respect his dght not to incriminate himself or to divulge matters
pertaining to bis official dutics. He asked that the questions be submitted in writing and that he be
glven a day to answer them. This request was honored, but when he cams back the next day with
his answers, they did not reveal anything. A Federalist newspaper of the time, The Washington
Federalist chided him, printing that "this great man who, when swom in the usual manner, was
asked a simple question, but could not answer it undil they gave {t to him in writing, and he went

off and spent & whole day and night . . . behind closed doars, and then only mada out to remember

that he had forgotten everything about it,"

Nevertheless Les did prove, 1o the satisfaction of the Coutt, that the ocommissions existed,
Now it was up to John Marshall to do something about it, By this time, February 1803, it
appeared that Marshall had no avenue (o achieve & Federalist victory, Jefferson and the
Republicans now had more to gain from this case than did Marshall and the Federalists. Either
Marshall's decislon would bring direct confliat between the exeoulive and the judiclary at a time
when Thomas Jefforson held all the high cards, or the Court would be forced to expose its

weakness by validating the judicil removal policies of Jefferson.

To decide this caso against Jefferson would have been & very dangerous move. In the first
instance, If the writ of mandamus was lesued, Jefferson most probably would have ignored it,
The éupreme Court had no way of enforcing its decislons. Andrew Jackson, in 1832, once put it
succinctly when the Marshall Court did something he did not agres with. He stated that "John
Marshall has made his decision now let him go and enforce it.” Such a move on Jefferson's part
during the Infancy of the country would have exposed the inability of the Supreme Court to enforce
its mandate against an Executive who ignored it. 1803 was a much more dangerous time for the
Court to demonsteate weakness than was 1832, Judicial prestige would have been shattered before
it ever had a chance to take root. To further complicate matters for Marshall, the Republicans in

Congress were drobling at the prospect of having a pretext for instituting impeachment proceedings
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ageinst the Federallst Court on the grounds of partisanship, If Marshall had ordered the mandamus

he atood a good chance of losing his job.

On the other hand, to decide this case against Marbury would vividly demonsirate that
judiclal power was a mirnge from which no pressrvation of Federalist princples could be expested,
Although this probably was a truism, such a highly public prostration, as it would have been
viewed at the time, would have exposed the utter weakness of the Court and shattered judiclal
prestige, For all these reasons it appeared that Marshall was In a no-win situation, but John
Marshall turned out to be the master of snaiching victory from the jaws of certain defeat,

Marshall's tesolution of the issue, for courage, statesmanlike foresight and for perfectly
caloulated audacity has few parallels in judicial history. In two weeks time (although he did have
the 14 month hiatus to think about it), he issued the opinion that all at once gave Jefferson the
decision ho wanted along with a tongue lashing that the Federalists wanted for him, and, in no
uncertain language, to the Supreme Court he gave the precedent for judicial review which he

wanted,

The decision was « lengthy one. It comprsed some 11,000 words and 154 paragraphs,
The opinion is divided into three sections, In the first section Marshall asks if the applicant has &
right to the commission he demands. Marshall devotss 48 paragraphs to this question and
concludes the answer to this is yes, he does have a tight to it, "That by signing the commission to
Mr, Marbury, the President of the United States appolnted him a justice of peace for the county of
Washington, in the District of Columbia; and that the seal of the United States, affixed thereto by
the Secretary of State, is conclusive testimony of the verity of the appointment, and that the
appointment conferred on him a legal right to the office for the space of five years."

In the second part of the opinion he asked "If he has a right, and that right has been
violated, do the laws of lhis country afford him a remedy?" He answered thiz question in 28
paragraphs concluding that “having this legal title to office, he has a consequent right to the
commission; 8 refusal to deliver which Is a plein violatlon of that right, for which the laws of his
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cotintry afford him & rermedy.” It was in this section that Marshall lambasted Jefferson, lecturing
the President at length about disobeying the laws of the country. To give added bite to this
scolding, Marshall made his point using Janguage laden with Jeffersonian rhetoric (rights of the

people, limited government, etc, ., ).

The third part of the opinion asked the question "if the lawa of the country afford him a
romedy, 13 it a mandamus issuing from this court? Marshall answered this question in 32

parageaphs, He stated that Marbury was indeed entitled to a wrlt of mandamus but then added 46
paragraphs to explain why he could not have it, Tt Is thlg final part of the opinion that Marshall
established his precedent for judiclal review. It 18 this pronouncement that today we ard taught

invented and established judicial review in the courts of the United States of America.

Marshall established this precedent without relying on ahy cases that had reviewed statutes
in the past, (Le. The Invalid Pensions cases) even though he was certainly aware of them, His
arguments of why judiclal review existed were nothing new. Most of it came directly otit of
Federalist #78. Additionally, all of the arguments for and against judicial review had already
played on the floor of the Congress a full year prior to the declsion during the debate over the
Repeal Act. Marshall just treated judicial review as an accomplished fact, which for the most part it
was. It was irrelevant that the metits of the case did not necessitate this constitutional finding but

rather it was the political implications that dictated it.

Marshall had to twist Section 13 of the Judiciary Act of 1789 in order to reach the point he
wanted to make. He could have casily construed the statute as not granting the Supreme Court
originel jurisdiction to hear a mandamus caso. In fact, the clause discussing mandamus oceurs
within a scnwn;:e laying out the appellats juriadiction of the Court. He could have dismissed the
case on the grounds that the Court could only hear the case on appeal. He also did not have to
construe Article I of the Constitution so narrowly as to insure a constitutional clash, In fact

Marshall was known for giving very broad constructions to the Constitutlon in all opinions

subsequent to Marbury,
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The point was that hete was his opportunity to pronounce, once and for all, in a declsion of
the Supreme Court, the power of judicial review, and to do it in such a way that he was
uniouchable ns far as political backlash was concerned, If the pronouncement of Judicial review
had occurred in ﬁle case concerning the Repeal Actof 1802, Stuart v, Laird, Marshall might have
begn impeached by the Republicans in Congress along with the rest of the Federalists on the Court.
But here the deed was done in the context of Jeffetson winning the cnse, Most observers at the
time did not realize the significance of the event. Inyalidating Section 13 of the Judiciary Act of
1789 was the only new wrinkle Marshall added to the debate on judicial review.

The newspapers of the time clearly misunderstood the significance of what had happened.
Most of the papers, both Republican and Federalist just printed the declslon verbatim. Most
Republican newspapers either printed the deslsion without editorial comment, or gloated over the

vlctory of the President on the mandamus question, after all the mandamus was not issued.

The Federalist newspapers seemed to be more impressed with the length of the decision
rather than lts content, 'I‘he)1 were as clueless to its significance ag the general publio was. The
Alexandria Gazette interpreted the decision to mean that the Court could not grant mandamus in
Waghington D.C,, but if the question arose in one of ths states there would have been no problem.

Other Federalist newspapers wers mostly excited by the tongue lashing that Marshall gave

JefTerson,

With the hindsight of history it is difficult to imagine how little understood the declsion
was. This probably occurred because judiclal roview was not at the core of the case. Judicial
review was at the center of the debate over the Repeal Act, and that had been played out & year
catlier, The Republicans had won that fight, and the passlons over the jssue had pretly much
cooled, Those passions wers not reinflamed by what Mershall did. The statute that he invalidated
was an arcane bit of judicature that no Republican reelly cared about, The Jeffersonlans perceived

this event a8 having no relation to, or affect upon, their political agenda, and they were tight, at

1east at the time,
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Even the concept of Judicial review (hat waa established was rather limited. The only
notion of finality which legitimately may be drawn from the opinion appears to bs that which
reaults from the fact that the statutory provision invalidated in the case is one which pertains to the
Court's performance of its own functions.57 The Judicial review holding solely concerned

juﬂad‘iction of the Supreme Court, and did not affect any popular bit of legisladon.

This limited sxerclse of judicial review went only to judiclal independence, which was
something the Jeffersonlans begrudgingly accepted. Had they realized that it established a
precedent that has justified the type of judicial review the Court exercises today,. which amounts to
judicial superiority over the other coardinate branches of government, they might not have been so
complacent. "Jefferson, in later years would write that the part of the opinion that most riled him
was not ths assertion of judicial review but rather the lecture he received from Marshall, and the

fact that the opinlon stated that the Court could have, and would have, issued the mandamus to the

exscutlve If it had had jurisdiction,

Several ovents happoncd subsequent to Marbury that knocked the issue right out of the
spotlight. Within months Jefferson was entangled with the Louisiana Purchase, problems on the
frontier, problems with Spain, and the Aaron Burr affair, to name just a few, Marbury rapidly
faded from view. This was no acoident because Marshall intentlonally left the decision alone. He
never would clts it for the preposition that the Supreme Court has the final say over what is the law

of the land,
I, Marbury as cited by the Supr¢me Court

The idea that the proposition for what Marbury stood for was very limited must have been
shared by the Supreme Court during the 19th century, During Marshall's tonure on the court there

were only ten refersnces to Marbury,68 Nine are jurisdictional in nature, reinforcing holdings as

67 Clinton, The Strange History of Marbury v, Madison (n the Suprcmc Court of the United Siates, 8 ST,
L, UNTv, PUB, L, REY, 13, 24 (1989).
68 jd 28,
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to the distribution of jurisdiction contained in Article 69 The remaining reference is made in
support of the ruling that writs of mandamus may issue to executive officials only when engaged in

the performance of purely ministerial duties.70

Further support for the idea that the Court's decision in Marbury was viewed by
Marshall's contemporaries as but a step in the continuous clarification of the restrictive theory of
judicial function, rather than an explosive decision establishing the power of judiclal review is
provided by examlining the character of other constitutional déclstons rendered by the Marshall
Court in the early years.71 An examlnation of constitutlonal cases throughout the remainder of the
Marshall period tends to confirm the pattern laid down by the Court in the early years,72 In
substantive areas, the Court allowed wide latitude to the discretion of the people's representatiyes
in Congress,?3 and in the states as well,74 unless explicit violations of relatively unamblguous
constitutional limitations were evident.75 The prepondesancs of these decisions hardly reveals a
Court desirous of expanding lts authority at the expense of either Congress or the states, Rather
they exhibit a Court somewhat deferential to democracy, yet prepared to defend individuals rights

against clear-cut excesses of govemnment.”6

69 &x Porte Dollman, 8 ULS. (4 Cranch) 75, 100 (1807); Id, at 102-05 (Johnson, J,, dissenting); McChing
v, Sllhwan I, 15 ULS, (2 Wheat.) 369, 37071 (1817); Cohens v, Yirginla, 19 U.S, (6 Wheat.) 264, 394, 399-
407 (18213 MeClung v, Sillhnan 11, 19 U.S. (6 Whent,) 594, 604 (1821); Unlted States v, Ortega, 24 U.S. (11
Wheat.) 468, 471 (L826); Ex Parte Crane, 10 ULS, 190, 200, 202-04, 206, 208-210, 217, 219 (1831) (DBaldwin, J.,
dissentlng); Ex Parte  Watkins, 32 U.S. 568, 572-73 (1833); Harelson v, Nlxon, 34 U.S, 483, 510 (1833)
(Baldwin, £, Ulssenting) Cired  In Cllaten ot o, B,
70 Unlied Sistes v. Astedondo, 31,8, 691, 729-30 (1832),

Clinton supra aote 67, at 28, Clluton maintaing that the ontire eomstituttonal cutpul of the Court benveen
1801 and 1810, with the exceptlon of two cases, deall with purcly Jurlzdictlonnl Jssues. Four hnvolved the federal
diversity jurisdiction, three (Including Marbury )-decided questions pertatning to Acdiele 1H's odginal/appellute
dlstribution, three Involved the general jurlsdiction of the federal couets, Blght of these decisions (agaln Including
Marbury ) may be plausibly construed na having narrowed the scopo of federal Judiclal power, lendlag support to the
proposltion (hat self-restraint and cauemo cautlon In assertng Jurladiotdon churacterized tho Suprame Courl frony
1801-1815. 1d
2 id w29,
7 Ser, €. McCulloch v, Maryland, 17 U.S. (4 Whost) 316 (1819); Glbbons v. Ogden, 22 Us. (9
Wheat,) } (1824); Unlied Siates v. Flsher, 6 U.S, (2 Cranch) 358 (1803); ‘The Flylng Flah, 6 U.S, (2 Cranch) 170
51804), See Clinton supra note 67 at 0,97,

See, ¢.g, Willson v, Blackbird Creek Marsh Co,, 17 U5, (2 Pel) 245 (1829); Barron v. Baliimore,
32 U.8, (7 Pet.) 243 (1833); Providence Bank v. Billlngs, 27 U.S. (4 Pet,) 514 (1830),

See, ¢.g, Fletcher v, Peck, 10 U.S, (6 Cranch) 87 (1810); Dartinouth College v, Woodward, 17U,
(4 Wheat,) 518 {1819); Sturgea v. Crowaimshield, 17 US, (+ Wheat,) 122 (1819). See Clinton supra note 67,

8l 29,
16 Clinlon, supra nots 67, at 30,

50



In the years following Matshall's tenure on the Court untl the end of the Civil War,
Marbury 13 cited In fifteen separate opinions in the United States Repotts, Once again the largest
numbser of citations is found in the jurisdictional area,?7 Six concern nuances in the mandamus
remedy,78 but none of them even mention judicial review.7 The Taney court for the most part

continued Marshall's policy of a limited judiclal role with but one notable exception.

One of histoty’s greatest paradoxes is the fact that the case that truly set the precedent for
the Supreme Court having the power to nullify popular legislative acts, ones that do not concern
judicial function, is the case of Dred Scott v. Sandford . 80 This is the infamous decision by the
Supreme Court that outlawed the Missouri Compromise of 1820, The Court ruled that the
Compromise was null and void because Congress did not possess the constltutional power to
outlaw slavery in the new territories, and that such an act was dn unconstitutional invasion of
property rights, The most amazing aspect of the holding, for this discussion, Is the Court's
startling follure to cite Marbury v, Madison as precedent for lis exercise of judicial review, It s
not hard to see why Dred Scott never became the modem precedent for judiclal review, The
activist Courts of the latter part of the twentieth century found it much easier looking to the oratory
of the "Great Chief Justice” to support the sweeping judicial actlvism that they engaged in rather
than cite the most infamous decision in the Court's history, the decision that held that slaves were

merely property and not people within the contemplation of the Constitution.

Between the years 1803 and 1865 the Court had, without exception, read Marbury v.
Madison as having settled either a narrow jurdsdictional question, or a technical {ssue relating to

the mandamus remedy. Marbury's importance as a precedent for judicial review of legislation was

& £x Parse Whitney, 38 U.S, 404, 407 (1839); Inre Metzger, 46 U.S, 176, 191 (1847); United Siates v.
Chivago, 48 U.S, 185, 197 (1849) (Cniron, J., digsonting); In re Kelne, 55 U.S, 103, 119 (1852); Florlda v,
Guotgla, 58 U.S, 496, 505 (J854) (Curlis, J, disseuilng): £ parte, Wells, 39 U,S. 316, 317 (1855) (McClean, 1.,
-illlssséouung): Ex parte Vallandighan, 68 U8, 247, 252 (1863); Danlely v, Railroad Co, 70 U.S, 250, 234
(1865).

8 Kendall v, Uniled Siates, 37 W.S, (12 Per) 527, 617-18 (1838); Id, at 651 (Bacbour, J,, dissentlng); Id.
nt 38 UK. 60912 (Catron, J., dissenting); Decawr v. Poulding, 39 U.S, 497, 513 (1840); Id. 1t 602 (Baldwin, J.,
Q’HSSCIl“hgj; Reeside v. Walker, 52 1.8, 272, 291-92 (1850)

19 Climon smpra note 67, a0 30,

80 60 UL, (19 How) 1
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never mentioned by the Court, not even in the only other case of the period whereln the Court
invalidated an net of Congress. This pattern contlnued during the period extending from 1865

through 1894, During these years the Court invalidated pational laws in no fewer than twenty

cases,81 yet Marbury is not cited In any of them.82

During that ime period the instances whers Marbury is clted relate primarily to the
jursdictional area, or to the mandamus remedy, A few of the citations refer to Marbury's
ditinctlon between political and ministerial acts of admlinistrative officials. Two refer to the
technical finality of acts within the Executlve disoretion, Onc refers to the equitable right/remedy
maxim announced in the first section of the opinion.83 Finally, for the first ime in the history of
the Supreme Court, Marbury v. Madison 1 cited us precedent for the idea that courts may

enfores constitutional limitations on leglslatlve bodtes, This citation comes in the case of Mugler

v, Kansas decided in 1887.84

Professor Clinton asserts that the Court's use of Marbury in this instance was
inapproptiate. He first claims that the Court used a passnge of Marshall's opinion that originally
stood for the premise that legislative acts contrary to the Constitution are vold, to support the
proposition that the courts have the power to refuse application of them, Second, adding Insult to
Injury, the Court in Mugler then proceeds to employ Marbury in the service of the developing the
doctrinte of substantlve due process by stating that "the coutts are not bound by mere forms, nor
are they to be misled by mere pretenses. They are at iberty - indeed, are under a solemn duty - 10

to look at the substance of things, whenever they enter upon the inquiry whether the legislature hos

B1 Cordon v. Unlied States 69 U.S, (2 Wall,) 561 (1865); £x parte Qarland, 71 U8, (4 Wali,) 333 (1866):
Relchart v. Phelps, 73 U.S, (8 Wall.) 160 (1868); The Allcla, 74 U8, (7 Wall.} 571 (1869}, Hepbuen v,
Grlswold, 75 U.S. (8 Wall,) 603 (1870); United States v, DaWil, 76 U.S, (9 Wall,) 41 (1870); The Justicen v,
Mutray, 76 U8, (9 Wall,) 274 (1870); Collector v, Day, 78 U8, (11 Wull,)y 113 (1871); Unlted States v.
Kleln, 80 U.S. (13 Wall,) 128 (1872)) Unlted Siates v. Ralleoad Co,, 84 U.S. (17 Wall,) 322 (1873); Unlted
States v, Reese, 92 0,8, 214 (1876); Unlied Stetes v. Fox, 95 U,5. 670 (1878); Tho Trade Mark Cagey, 100
U.S. 82 (1879); Unlted States v. Hacrls, 106 U8, 629 (1883); 'The Civll Rights Cases, 109 U5, 3 (1883)
Bogd y. Unlied Stales, 116 U.S. 616 (18%6); Baldwin v. Tranks, 120 U8, 678 (1887); Callen v. ¥ilsun, 127
UiS, 540 (1888); Cosnaciman v, Hitcheock, 142 U8, 547 (1892); Monongaheln Navigatlon Co. v. Unlied
States, 148 LLS, 312 (1493),

M2 Citon supra now 6%, ot 32,

See i, at33 and notes 1)9-23,

8 12305 623, 651 (1887).
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transcended the Limits of Its authority."83 The foreshadowing to the Lochner era of substantive
due process is a clear indication of the direction in which the Court was heading, and its use (or
rather misuse) of Marbury in this context was the flrst link in a long chaln of opinlons that created
the legend (or myth, as Professor Clinton prefers to call it) of Marbury v. Madison 86

The fitst time the Court officlally cites Marbury v. Madison s precedent for an actual
exercise of its power to invalidato acts of Congress occurs in the Income Tax Case 87 in 1897,
Thers the Court cites Marbury to support the Idea that "It is within judicial competanoy by express
provisions of the Constitution or by necessary inference and implication, to determine whether a

given law of the United States s or is not made in pursuarce of the Constitution, and to hold it

valld or void accordingly."88

in sum for the first hundred years or thereabout, at least as far as the Supreme Court was

concerned, Marbucy v, Madison did not mean what it has ¢come to mean today. It was only in the
twentleth century, and especially the lattee part thereof that Marbury became the standard bearer for
an activist Court, Between 1895 and 1957, Marbury is cited only 38 times, hardly more often
than during the thirty year period immediately preceding 1895.89 O these 38 references only eight

pertain to mojudicial power to invalidats laws. %0

It {s fait to say then that although the Court began to notice Marbury's judicial review holding
doring the first half of the present century, it continued to recognize the rostrictive nature of that
holding. Nowhere is there anything cven approaching a declaration that the Court i3 the "flnal

85 Id, 8661, ¢ited n Clinion, supra note 67, st 34,

86 Al this ocours In & passage that was casentially obiser dicta , since the agiual declaion in Mugler was
g}’a::ys‘:‘ho upholding of w atate prohibltion on manufacture and sale of intoxicating beverages. Clinton supra 10te
87 157 U.S. 429, 554 (1894), )

88 id, cited in Clinton, supra note 67, a1 35,

89 14, a6,

90  Rabank v, Unlted States, 181 US, 283, 285 (1900); Dooloy v, Uniled Staios, 183 U.S. 151,173
(1901) (Fulles, 1., dlssenting); Muskrat v, Unlted Sintes, 219 US, 346, 357 (1910); Myers v, Uniied States,
272 US, 52, 139 (1926); Adumson v, Callfornin, 332 U.S, 46, 90 (1946} (Black, J,, dissenting); Unlted Statos v,
Commoditles Corporation, 339 11.8. 121, 124 (1949); Touhy v. Ragon, 340 U.S. 462, 468 (1950); Tealile
Workers v, Lincoln Mlils, 353 U.8. 448, 464 (1956) (Frankfuster, J., dlasenting),
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arbiter of constitutional questlons."®! On a broader scale, of the ninety-two citatlons of Marbury
by Justices of the Supceme Court between 1803 and 1957, only ten- refer to that part of the
Marshall cpinion which has been said to have established the power of Judicial review, Marbury,
at least throughout most of its history in the Supreme Court of the United States, has been thought

primarily to have settled other matters.9%

What the Supreme Court of the United States has done subsequent to 1957, with respect
to Marbury , stands as a radical departure from what was done prior to that year, Between 1958
and 1983 there are 89 scparate citatlons of Marbury,  total which almost equals thal of the
previous 154 years:93 OF these 89, fifty utilize Marbury in support of some kind of judicial
review, Of these fifty, at least eighteen read Marbury es having justified sweeping assertions of
judiclal authority.?4 In addition, of these eighteen, nine cite Marbury in order to support the idea
that the Court is the "final” or "ultimate" interpreter of the Constitution, with the powet ta isaue
binding proclamations to any other agenoy or department of government with respect to any

constitutional issue.95 It would thus appear that the legend that is Masbury v, Madison was
established not by John Marshall or his contemporaries, but rather was established and developed

by the Warren and Burger Courts, Modern constitutional scholars for the most part have just

accepted the fable the modem Court told.

91 Clinton supra note 67, at 38,

92 i

L) Pl

4 Cooper v, Anron, 358 U.S. 1, 18 (1958); Clay v. Sun Insurance Office, 363 U.8. 207, 222 (1959)
(Blnck, J, dissenttng); Flemming v, Nestor, 363 U.S, 603, 616 (1959) (Black, J,; dissenling); Huicheson v.
Unlted States, 369 118, 529, 632 €1961) (Warren, €1, dissenting); Qlidden Co, v. Zdanok, 370 U.S, $30, 602
(1961) (Douglas, I, dissenting); Bell v, Marylond 378 U8, 226, 244 (1963); Powell v. McCormack, 395 U8,
AB6, 503 (196B); Id. al 549; Il at 552 (Douglas, 1.); Coldberg v, Kelty, 397 U.S, 254, 274 (1969) (Black, J.,
dissenting); Oregon v, Mitchel), 400 U.S, 112, 204 (1970) (Harlan, J,, dissentling); McGautha v. Calilornia,
A02 U.S. 183, 250 (1970} (Bsennan, J., dissentlng); Doe v, MeMlllan, 412 U8, 306, 326 (1972) (Douglas, 1.,
concuszing); Uniled Stntes vy, Watson, 423 U,S, 411, 443 (1975) (Morshall, 1., dlssenidng); Unlted Stater v,
Santava, 427 U.S. 38, 45 (1276) (Muarshall, Dreanao, J)., dissenting): Nixon v. Admintstrator of Qeneral
Services, 433 1.8, 425, 503 (1977) (Powell, 1., concurring); Cily of Rome v, Ullted States, 446 U,S. 156, 207
(19791)7(2Rchnquls(.1., dissenting); INS v, Chadha, 462 U.S, 919, 942 (1982). Ciled in Cilnton supra nole 67,
aln, 172

95 Cooper v. Aaron; Flemming v. Nestor; Gildden Co, v. Zdanok; Powell v, MeCormack; Goldbarg
v, Kelly: Doe v, McMillan; Nixon v, Adminlsirator of General Services; City af Rome v, Unlled States;

INS v. Chadha: supra nole 94.
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Canglusion

As previo;lsly stated, it is easy to understand why Marbury was used in this mannet by the
aclivist Warren and Bucger Courts. The true procedent for the type of judicial review that was
invoked by these Courts was, as it tumns out, the Dred Scott case. Were it not for Marbury and
Marshall's eloquence and stature as the "Great Chief Justice,” the “Expounder of the Constitution”
the precedent quite probably would have becn Dred Scott, This certainly would have produced one
of history's great and perverse ironies. The Warren and Burger Courts, which achieved so much
in the area of civil rights and school desegregation, would have had to rely on the infamaus
decision that held that the black slaves were not people within the contemplation of the

Constitution, in order to empower ttiemselves to do 1t.96

The only irony that approaches that magnituds Is the legendary myth that permeates the
gurrent atate of constitutional law, namely that the power of judicial review, as exercized by the
Supreme Court of the United States, was concelved by, and orginates from, John Marshall's
opinion in the case of Marbury v, Madison. Like it or not, students of Constitutional Law will
continually be taught this on the first day of class, and scholarly articles to the contrary probably
will not change this state of affairs, An examination of the recent Court opinions, especially the
nine mentloned above, reveals that sach case, save Cooper, involved either the internal functioning
of Congress, the internal functioning of the Executive, or the relation betwesn the two.97 In other
words, each appears to constitute precisely the sott of case with which the historical Marbury has
nothing whatever to do. This suggests that Marbury has indeed become a myth; one which, Jike
Plato's ignobls lie; imparts a flavor of time-honored truth to what really is a quite madem notlon of

judicial guardianship.98

6 fn the Histoty of the Supreme Court there |v only one oltatlon that montlons Dred Scoit v, Sandford and
Marbury v, Modison in the same context and that case Ls Blysw v. Unlted Siates, 80U.S, 581 (1871) where the
Court Just notes that these were tho only two ¢ases, until that time, tiat had held an act of Congrest 1o bo

unconstiutlonal,
97 Cltnton supri note 67, at 43,
8 .
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SEC. 25. And be it further enacted, That a final judgment or decrec in any suit, in the highest
court of law or equity of & State in which a decision in the suit could be had, where is drawn in
question the validity of a treaty or statute of, or an authority exercised under the United States,
and the decision is against their validity; or whero is drawn in question the validity of a statute of,
or an authority exercised under any State, on the ground of their being repugnant to the
conatitution, treaties or laws of the United States, and the decision is in favour of such theit
validity, or where |8 drawn in question the construction of any clguge of the constitutlon, or ofa
traaty; or statute of, or commission held under the United States, and the decision is against the
tisle, right, privilege or exemption specially set up or cleimed by either party, under such clauso
of the said Constltution, treaty, statute or commission, may be re-examined and reversed or
affirmed in the Supreme Court of the United States upon a writ of error, the cifation being signod
by tho chief justice, or judge or chanoellor of the court rendering or passing the judgment or
decreo complained of, or by a justlca of the Supreme Coust of tho United States, in the same
raanner and under the same regulations, and the writ shall have the same effect, as if the '
judgment or decree complained of had been rendered or passed in a cireuit court, and the
proceeding upon the reversn! shall also be the same, except that the Supreme Coust, instead of
remending the cauge for a final decision as before provided, may et their discretion, if the cause
shall have been once remanded before, proceed to a final decislon of the same, and awatd
execution; Bet no other error shall be assigned or regarded as a ground of reversal in any such
oase as aforesald, than such as appears on the face of the record, and immoediately respeots the
before mentioned questions of validity or construction of the said constitution, treatios, statutes,
commissians, or asuthosities in dispute. ' '
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The substance of this volume was published as an eponymous law review arlicle in
the Summer 1994 issuc of the Hastinge Constitutional Law Quarterly, But since the
book is almed at a less specialized audienoe, it is--at the price of the deletion of
gome valuable material, notably several suggestions for congressional
action--slightly more acoessible in ita presentation, It ulso bonefits from some
maodest npdating. (It does not, howover, reach Clinton v, New York, 524 U,S. 417
(1998), which strengthened the author’s position by invalidating the Line Item Veto

Act of 1996),

"Slnoo the mid-1970s," the book begins, " Amerioan presidents huve with growing
frequency claimed that they have the power simply to ignore any law (hat, in their
view, 18 unconstitutional (p. xili). Two radical flaws ghould lead Lo rejection of
the claim, aceording to May. First, it is an attempt “to resurreot the suspending
power, i royul precogative Uil was abolished in Baglish by the Bill of Rights of
1689 after c‘;c.uturic:; of strupgle between Parliament and the Crown" (p, 153), and
(hat was squarely and unanimously rejected on all hands during the debates over the

Constitution.

Second, a review of actual practice shown that, while presidents have frequently
objected to statutes on constitutional grounds, “cases of netual presidential
defianoe were extraordinarily rare untll the last half of the twentieth century" (p.
127), The first such instance--which followed 1 number of athers in which presidents
complied with statutes to which they had ralsed constitutional objections-~did not
take place until 1860, and only ten ocourzed betweon that date and 1968, Thus, if
“there i3 now an emerging practice of presidential defianco of allegedly
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unconétitutional laws, it is one that dates from the 1970s--too late in the day to
upaet the framework created by the Founders” (p. Xiv),

Both af these arpuments are solidly documented. The first is overwhelming, and hag
beon steenpthened in the book, Responding lo the justification raised by White Houge
counsel in recent years that modem presidents need now powers beeiuse they fice
omnibus bills which they are politically unable 10 veto based ona partieu o
objectionnbie provision, May shows that "fhe legislative pravtices 1o which Reagai,
Bush and Clintun objecied nre not ‘modem' ind do not entaif a dopwiture by Congress
from the conlext in which the Constitution was flamed. Thuse practices wire
centuries o)d at the dme of Jhe eighteenth century and were well known to the
framers" (p. 31), Similacly, ihe assoged limitution on the power, that It may be
exercised only en constilutional grounds, is neither new, nor, in light of lawyers'

creativily, much of o Hmitation,

The second argument s based on exhauative research into presidential
hehavior--including bath the form of the initlnl constitutional objeation wd the
follow-up to it--thut promises to stand ns definitive for many yenrs (0 come. Along
the way, May not only exposcd as "apoeryphiul” sotne oft-cited onses of presidential
defiance (. LEG-1&), bur Nustrntes the broned risge of tools il presidents Tave
available to respuiid to constitulionally objectionalle lopislation.

The academy nnd the public will banefil if the author undertakes the seduons sk
of updating this rosearaly beyond the 1789-1981 period thit he tents i diepihi, Fo
his work is « tribute 10 the societal value of pure scholarship. 1ie cnovmonus aiount
of empirical data that May has uncarthed will necessinily improve the quality of
ongoing scholnfly and logal debates, no minlier whit pusition the debater *227 ukes,
In partlewlar, his documentation should force presidentinl lawyecs to rotreat fiam
sore of their extraordinarily ill- founded assertions of recent litnes,

Recognizing that there are perits not only in the scopo of the claimed
presidential power, but ulse in lhe prospeet thot, under cortaig o instmecy,
"Congress could ignare (he Constitwtion with ipunity, o e that the Fomles
loared und expressly sought to avoid" (e 1), May coneludes by mivaneing n
moderite poxition. The presicont, hie sugpests, waoull be Justified in refusing 1
exocuto an agsertedly unconstitutionnl law I fous conditions wora sniisfied:

"Firat, the situntion must bo sueh that dofiance is the only way to bring the law's
validity before (he conrts, Second, the unconntifonality of the luw must be
[clear], Third, the White Hanso st bhiyve exhaysted all available avenues for
redressing the natler through the lawmaking process, Fourth, if the executive doey
dofy the law, it must (ke all possible sleps to insure that judicial review

aatisnlly oeonrs™ (i), 144-45)
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Whatever tho merits of thees views, thoy are presented in a work that will nof
only be impassible to Ignoro In its own field, but should encourage by examplo all
those who belicve that thero Is a difference between sound and unsound

conatitutional argumentation,
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McCulloch v. MD: A Schematic and a Question

I. The State's First Argument

Even assuming we are not entitled to tax an entity of the United States, we can tax this bank
because Congress had no power to create it and hence it is not a legitimate entity of the United

States.

Marshall's Response:

1. History
[2. A digression into dictum]
3. Congress had the implied power to create the bank.

A. The powers enumerated in the Constitution carry with them implied powers, as is

shown by:
a. the nature of constitutions
b. the structure of this government
c. text - the Necessary and Proper Clause

B. The creation of this bank falls within powers fairly implied from the powers
enumerated in the Constitution,

II. The State's Second Argument

Even assuming that the United States was entitled to create the bank, a state is entitled to
tax it unless and until the federal government acts pursuant to the Supremacy Clause to protect

itself.

Marshall's Response

1. The nature of the judicial role

a. The interaction between the court and other governmental actors, federal and state

b. Representation-reinforcing review — the idea that the more public opinion can be
expected to lead to the constitutionally correct result, the less intrusive judicial review need be.
Consequence: an important limit on the holding that one might otherwise expect to see.

Question: How do the foregoing relate to the counter-majoritarian difficulty?

60
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Suprems Cowt of the Uniled States
UNITED STA'LES, Pelitioner,

V.
Grayson Eml COMSTQCK, Jr,, et al.

No. 08--1224.
Argued Jan, 12, 2010,
Decided May 17, 2010,

Syllabus

Federal lnw allows a distrlel court to order the
civil commitment of'a mentally ill, sexually dangerous
federul prisanur beyond the dute he would otherwise
be tolepsed, 18 U.8.C. § 4248, 'The Govenunent in-
mituted civll-commitment proceedinge undor § 4244
ugninat respondunti, cach of whom move W Uigniss
on the wroued, fncer affe, thal, in enualing e stalute,
Clongress excaaled ity powera unrder the Neoeaxary
und Proper Clause, WS, Constu At J, 8 8, el 13
Agreeing, the Divtrict Count gronted dismissol, ond the
Fourth Cirguit aflinned on the  legislativespower
ground,

Held: The Necessary und Propes Clause grunis
Congregs authority sufficiont to enact § 4248, Taken
logether, five considerations campel this conclusion.
Pp. 1956 -- 1965,

(1) The Clause grants Cangress heond sutharity 1o
pasa lows o furtherunee of ity conpititutlonally gm-
mernted poveers. [ mnkes elear that prines of specilic
Tederal legistativa mithority are accompanicd Dy benad
poweer b eonet liows thiad are Seanventerd, ¥ IUS2 or
asafl’ or “eondusive’ 1o the entinerated power's
Sheneficinl oxercise,” . g., AleCulfoch v Marylund, 4
Whest 316, 413, 418, 4 1 10 579, and that Congress
e “leplslate on thet vist mass of incidemnul powers
which 1ust be nvolved in the vongtitainn” {d. ul
A21, In desermining whether the Cliueg suthocizes n
pacticular fodernl statute, thero nist e "oy
sationality” between e ennclod statute and the suiive
of Tederal power, Sabef v, United Stares, SA1LY, abu,
6045, 124 5,C1 1941, 188 1150 AL 891, The Constite:
don addressofs]™ the Yeholie ol eana™ Mprimarily
1o e judgmient of Conggress [ can Iy sty (hvad (i

61

yreans wdopted are really enlenlated to atiwin the end,
e dogres ol iz neeussity, the extent Lo which they
conduct: fo the cni, thie glosunesy of the relationship
between the mneans adopted and the end 1o be attained,
are matters for congressionnl detcrmination alone.”
Aurrewghs v_United States, 290 U.S, 534, $47-348,
s §.C1 287, 78 L. 484, Thug, although the Con-
stilution nowherce grants Congress express power {0
create federal crimes beyond those apeeificslly enu.
merated, lo punish their violntion, o imprison viols-
tars, 10 provide appropriately for those imprisened, or
to mainiain the security of thnse who nre not impris-
oned ot who may be affected by the fedoral impris-
onmen: of othera, Conpress posscsses broad nuthority
to do cach of those things under Ihe Clouge, Pp, 1956 -
1958,

(2) Congress han long bean favolved in the de
livery of mentsl health gt o fedoral pisoners, s
has long provided {or their civil commitnenl. Ses,
e, Act of Mae, 3, 1855, 10 Sl 682; Jnsuaity De-
fonse Retorm Act of 1984, 18 U,8,C. 8§ 42414247,
A Jongstanding history of relatod federal action does
not demongirate a stntute's constitutionality, see, e.g.,
Wajz v Tux_ Comm'nof City_af New: York, 297 1,3,
664, 678, 90 .Gt 1409, 25 L Bt 2d £97, bul can be
“helpful in reviewing the substunce of a congressional
slatutory scheme,” Conzales v 8
125.5,C8,.2195, 162 ..Bd.2d 1, snd, in particular, the
reasonabloness of the relation between tho new statute
and pre~oxisting federnl intereste, 3ection 4248 differy
from enrlier siatutes in that it focuses direclly upon
persony who, due to a mental illness, are sexually
dangerous, Many of theae individualy, however, were
likely nlrendy subjeet la civil commitment under §
4246, which, since 1949, hng authorized the poslsen-
tence detentlon of federnl prisopars who suffee from o
mental illuess and who oare thereby dongerous
(whether sexually nr otherwlhe). The similarltics be-
\ween § 4246 and § 4248 demonatrate that the latler is
a modest addition 10 o longstanding Federsl dintutary
(ramework, Pp. 1958 — 1961,

(3) There are sound reasons for § 4248's enact-
ment. The Federal Government, as custodian of ity
prisoners, hos the constitutional power lo act in order
lo proleet neurby (and other) communitics fiom tho
danger such prisoners may pose. Moreaver, § 4244 i
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“ronsomably adspted" 1o Congress’ power o set aa b
reaponsible lederal vustodian, Unpled Statepds Dirby,
LS, 100, 121 6L 5.0, 48], 85 1L.2d, 400, Con
wress gould have rensonably coneluded that tedural
lnmntes who silfer from o wenal illness ot Ginses
them to “have scrlouy difficully in refruining from
sexunlly violent condus),” § 4247161, woulkd pese
an eapedinlly high Jager 1o the pribdic AT released.
And Congreas conld also heva reasonnbly coneluded
ot A reasonable mumber of such individunls would
likely siof be dewined by tho States il relensud Trom
fodursl custody. Conpreas’ desire to nddreas these
speciliv challenges, taken tagetlior with its responsi-
hilitics a8 a Toderal custodian, supparis the cotclugion
thet § 4248 satlsfivs “review for *1953 meany-end
rationality,” Sabri, suprd. at 603, 124 §.Ct 194L V'p.
1961 — 1962,

(4) Respondents' contention that § 4248 violales
the Tenth Amendment because il invades the provinco
of state soverelgnty tn ne wrea typieally lefl 1o stite
conlrol is rejected, That Amendient doey hot>'ressrve
to the Stutes” those powers that are "delegated o the
United Siates by the Constitulion,” inchuling the
powurs delegated by the Mosesary and Peopuer Clnesy,
See, g, My York v Lindter? Stezes, 905 145, 144,
159, 112 §,Cr 2408, 120 L, 1d.2d 120, And § 4248
does not Ulivade™ sloate sovereigaty, hub rother re.
qulres aecomsmodadivn of siide interaata: Amony uther
things, it disects the Aflorney General Lo inferm the
States where the Tedernl prisoner “in dinielled oy was
tried” of his detontion, §_4248(d), and gives either
State the right, at any tnie, to assert ite authority over
the individwal, which will prompt the individunl's
iimmediate transfer to Stato custody, § 4248(N(1). In
Slreenyomd v, Uined States, 350 U5, 366, 31537
16 5.Ch 430 _100_ L. 412, dewe Courl rejeeted o
similas ehatlenge 10 § 4298w pucdecessor, the 1949
shitule deseribed ahove, Bueanse the version af the
stictute al issue in Gregpnwood was fess proteetlve of
staio interesly than § 4248, a fortiord, the current stat-
ute does not invade state intorouts, Pp. 1962 - 1963,

(51 Seetion 4248 b mrow e scope. he Chnt
jejucts nuspoadents' argamnent ti when lepisliging,
puranant 1o the Necery o Uroper Clhanse, Clone
prasa wuthocty can be o more then one step rervel
frone n specifienlly  enumersted puwer, See, ap,
MeCullach, xtyya st UL Norwl he Couet's Toleing
wdny conlv un Congress aenenal “polive povier,
which the Fonndes dended tos Fional Governjnent

62

and reposed in e Blates," United Statey v Morriaon,
$29 ULS, 598, 618, 120 8.0 124G, 146 L2 658,
Seetion §421% s beon applied 1o only o small fron-
tion of lederal prisovers, amd lta reach it limited o
individuals n¥ready “Un te custody of the” Federal
Govemmont, § 4248(al. ‘Thus, far from a “gonera)
pulice power,” 4248 is o reasonably ndupted snd
mvrowly 1nflored menng ol pitksning lhe Goverment's
Tegitimate interest us w lederal custodivn in the e
aponzitle adminisration o1 ity prison system, Ste few
York, supra, 157, 112 8,01 2408, 2p. 1963 - 1965.

The Court does nat reach or decide any claim that
the stalute or ils application denies cqual protection,
procedural ar subslantive due process, or any other
conslitutivnu) rights, Respoudents aro fies lo pursue
thuse claims on remand, and any othery they have
presexved, P, 1965,

551 1,39 274, reversed and remanded,

BREYER, )., delivored tho apinion of the Court,
in which RODERTS, ©. )., and STEVENS, GINS-
BURG, nd SOTOMAYOR, 1), joined. KENNEDY,
1. and ALLTO, J., filed opinions concurcing in the
judptuent. THOMAS, 1., filed a dissenting opinion, in
which SCALIA, 1., johted in afl but Part 1H-A-1-D,
Solicitor Generad Elepa Kagan for the petitioner,

Tustics BREYER delivered the opinian of the Court,
A federal clvil-commitment statule authorizes (he
Depuriment of Juitice 10 detain a nentally ill, sexvally
dnigerous Tedvenl prisuie beyond the date the pris-
onar wouid stherwlae by released, 18 US.C, §.4248.
We coticlude that the Counstitution grants Cougress the
authority to cnnct § 4248 ny "necessnry and proper for
curying into Breewtion™ the powers “vested by" the
#Conatitution in the  Government of the Uniled

States,” Act. 1, % 8, ¢). 18.

1

The federal stotute before us ellows a district
court 1o order the civil commlitiment of an individunl
who is currently "in the custody of the [Federsl] By-
reau of Prigons,” § 4248, it that Individual (1) has
proviously Vengapged or alisinpted to engage fn yex-
vatlly violent eombucl oe ehitd molestation,” (2) cur-
renfly "“suffurs fram @ serions mental illness, abnor-
mality, wr disorder,” and (33 Yag 4 result of* thot
mental ilness, abnonpaiiy, o disorder §s “sexunlly
dangerous Lo others,” in that “he would have serions



FOR EDUCATIONAL USE ONLY PR

130 8.C1, 1949, 176 L.Bd.2d 878, 78 USLW 4412, 10 Cal. Daily Op. Serv. 6016, 2010 Dxaily Joutnat D AR 7096, 22

Flu, L. Weekly Fedl, § 305
(Cife ae: 130 B.C1. 1949)

ditficulty In refraining from sexually violenl conduct
or child mplestation if released.” 84 4247()(5)~(6).

In November and December 2006, the Govern-
menl instituted proceedings in the Foderal District
Court for e Eastern District of North Carolina
agoinst the flve responderits in this case,

They claimed thnt the commitment proceeding in
enacting the statute, Congress exceeded the powers
granted 1o it by Arl I, § 8 of the Constitulion, ine
cluding those granted by the Commerce Cluuse and
tho Necessary und Proper Clause.

On sppenl, the Court of Appeals for the Fourth
Clrowit upheld the disminaal on this latier, legisle-
tive-power ground, $81 150d 2724, 274244 (2009, It
did not decide (e standued of-prool guattion, sier did
it nddresy any of respondents' ather constittionsl

challenges. {d., al 276, n. 1,

*1956 The Govorniment sought certiornrl, and we
granted its request, limited to the quession of Con-
gress’ autharity under Art, [, § 8 of the Constitution,

I

[1] The queslion presehted is whother the Nec-
esswy nucl Propor Clouse, Art, L4 8. el 1§, gt
Congress anthorlty safficichl to enact the stutuly be-
fore us. I resolving that queslion, we tssume, bul we
do nat dacide, thel otlier provisions of the Constltu-
lon— such ag the Due Process Clause --to not pro-
hibit civil conunitment in these circumstances, Cf
Uepdvicks, 521 1).8. 346,117 8.C1, 2072, 138 LJid2d
5015 dddipgton v, Toxes, 441 WS, 418, 998,01 1804,
60 [0 2d 323 (1979, Tn other words, we agsume fur
urgument'a anke that the Federal Congtituton would
permit o Stite to enatt thin putute, and we ask sololy
whether (he Federnl Ciovernmenl, exercising ils onu-
merated powers, may enacl such a et By well. On
thut agsumption, we canchide that the Constittion
grants Congress legisintive power suflivient to enacl &
4248, We base this concluaion or five aonnidentinng,
tnken together,

[21[31[4] First, the Necessury aod Proper Clause
grants Congross brosd suthurity to enuut foderad log-
islation. Nearly 200 years ngo, this Court stuied that
the Federal “[GJovernmen ls acknowledged by all to
be one of chnmerated powers,” McCulloch, 4 sht.
at 408, which means that “[e]very law euacted by
Congress must be based on one or more of” those

53

powers, Uit States v AMeyrlzon, 211G, 598, 607,
P20 5,00 120, (A6 4,002 658 (20U0]. By, at the
sne time, ‘0 governme, enlrusted with such”
powers “must also bo entrusted with anple means for
their exeoullon.! MeCullogh, 4 Wheut,, at 408, Av-
cordingly, the Necessary and Proper Clause makes
¢lear that the Constitution's grants of specific ledoral
legislative suthority are accompaniod by broad power
to ennct laws that are “convenlent, or useful” or
“eonducive” lo lhe authority's "beneficial exercise.”
Id, a1 413, 418; see alao il ol 421 (“{Congress can]
legisloto on that vest mnsa of incidental pawers which
must be involved in the couetitulion ...'"). Chief Justice:
Matshull emphagized that the word “necessary” doey
not mean “absolutely necessary” [d. al 413413
(emphasis delered); Jinky w Richfond County, 338
.8, 450, 462, 173 8.Ci 1667, 1335 L.kid.2d 631
(2003) ("[W]e long agn rejected the view thel the
Necessnry ond Proper Clause demonds thal an Act of
Congress be ' “absolutely necegsary” ' 1o the excreisc
of m enumernted power), In languags that has come
o define the scope of lhe Necessary and Proper
Clanse, ho wrote:

“Let the end be legitimate, let it be within the scope
of the constitution, and all means which are appro-
priats, which are plain{y udapted to that end, which
nre not prohibited, but consist with the letter und
spitit of the constitution, nre  conylitutional™

MeCulloch, suprd,. n\ 42,

51 We have yince made clear that, in detormining
whother tho Neuegsary and Proper Clause granls
Congrena the legislutive authority lo evnel a particular
federal stotute, we look 1o sey whether the slatute
constitutes a imeans that is rationally xelated to the
Implementation of w  constitwionally eoumereted
power. Sabri y. United Stafes, 541 1.8, 600, 603, 124
S.Ct 1941, 158 L.Ed,2d 821 (2004) (using term *1957
“meppy-ends mtionnlity” to describe the necessary
relationship); {bid, (upholding Congresy' "“authority
under the Necessary nnd Proper Clause” te enact o
criminal atatute in furtherance of the federal power
grauted by lhe Spending Clansc);.

7] WeDave also recogoized that the Conslitution
"addresse[d])"” the "choice of menns”

“primarily ... tn the judgment vf Congress, It it can
be seen that the vieans adupled ure really caleulated
to attain the end, the degreo of theit necessily, the
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extent to which they couduce to tlie end, the close-
1ess of the relationship between the menns odopted
und the tnd 1o be atlained, are matters (Or congres-
gional detorminntion alone,” Burroughs y. United
States, 290 U8, 534, 547--548, 54 8.0t 287, 18
L.Ed. 484 {1934).

Seo ulso Lottory Cave, VBB 118,321,355, 23 5.C1,
321, 47 _1.4d,_492 {1903} ("] T]he Constitution ...
leaves o ongress u lrge dlscretion as to te nicinn
thue mny be employed in exeeutiig a given power);
Morrlsom, supra, i 607, 120 8,CL 1740 (upplying o
“presumplion of constitutionality” when exnimining
1he seape of Congrassionnl poveor); MeCrbloch, sura,
at410,. 421,

(8] Meither Congress' power o erimthinllze o
duet, nor ita power to lmprison tndividials who o
gouge in thyl conduet, nor ita power 0 enudl Jiwws
povoming prisens and prlsonecd, i explicitly men:
fioned in the Conslilution, But Congress nonetheless
possesses brond althority to do euch of those things In
the course of "eotrying into Excention” the snumer-
pedd powees “vested by the "Constitution in the
Government of the Uniled Stotes,” Art 1§ 8, ol
18—authority granted by the Necesyury and Proper
Clause,

[91 Second, the civil-commilment statate before
us conatitutes a mmodest addition 1o n sot of [ederal
prisar-related mentul-health statutes that have existed
for mony deondes, Wo recognize that even a
longstanding history of related federal action does not
demonstrate a statute's coustitwtionality., See, ¢.g.,
Wale v, Tig Coppnin uf Cinof New Yorg 397 M,
O, (78, 208,01 J409, 28 1 Ld.2d av? (1970)
(YNJo one nequires w vested or protected gl
violation ol Ihe Conntitution by lung use ") of
Moprtson, 529 U8, w 612614, 120 8.0 1740
(lepinlative histary is neither necessiey nor solficion|
wilh reapeet 1o At 1 onnlysis). A histary of involye.
ment, huwever, can vonetheless be “helplul - re:
viewing the substones ol @ vongressionnl aimtutory
scheme,” Gaugales S48 U8, ot 21, 125 5,01 2195,
Wetly, gunrn, ol 678, 90 5.C1 1409, nod, in particalor,
Hig 1cmonnbleneys of the relation bevween the new
statute and pre-existing foderal interests

Here, Congresy has long been involved in the de-
liyery of meutal health care to federal prisoncrs, and
has long provided for their ¢ivil conuniiment.

64

*1961 1n 2006, Congress enacted the partioulur
statule before us. § 302, 120 Slal, 619, 18 USC. §
4248, 1t differs rom carlier sintutes in that it focuses
direatly npon pergons wha, die 1 wmontal illness, so
roxwally dangoroun, Motably, nony of these indlvid
unly were tikely alveady subjuct to olvil commitinen!
winler § 4246, which, sinee 1949, hos withorized the
postseniense delention of federn] prisoners who suffer
feom a mental linesa niad who are thereby dongeroug
(whether sexually or otherwise), But of, H.R.Rep, No.
109218, pt. 1, p. 29 (2005), Aside from ts specific
focus on Hexually dongerous persony, § 4248 is simmilay
to the provisiona {irst eoncted in 1949, Cf, § 4246. In
that respect, it is a modest uddition to a fongstanding
federal statutory framework, whielt hng been in place
shuce 1855,

[101[11] Third, Congress reasonubly extended its
longatending  civil-commitment systent fe cover
mentally ill and sexually dangerous persons who ore
already in federal custody, even if doing so dutalny
them beyond the termination of theit sriminal sen-
tence. For one thing, the Federal Government is the
custodian of its prisonevs, As federal custediag, it has
e conslitutional power to act in order lo proteot
nenrby (and olher) conmmunities from the danger fed-
cral prisonces may pose. CF Younghery v Runeo, 457
U.S. 307, 320, 102 S.C, 2452, 73 1.Ed.24.28 (1 94)
{"'In operating an institution such a3 (8 prison system),
there are oceasions in which it iy necessary for the
State to restrain the movement of resldents—Ifor ex-
sinple, to prolect tham as wefll us others from vio-
lence” (emphusis sdded)). Indeed, al common Jaw,
ont “who lnkes charge of a third porson” is “under a
duty o exercise 1easonable care to coutrol” thiat person
to preveal hibm (rom causing reasonably foreseenble
"bodily Larmi ta others Restalemenl (Segend) of
Torly § 319, p. (29 (1963--1964); sce Polungus, 595
F.3d, al 7-8 (citing coses); see also United States v, S,
A, 129 1.4 995, 999 (C. A0 1997) (“[Coopress en-
acted § 4246) to avert tho public danget liksly to ensue
from the relense of mentally il and dangerons de-
taineey”), [F s federal prisoner is infected with a
gomtnunicable dinepsc thut threatens othery, purcly it
would bo "necesnary md proper” for the Federal
Govenument to take action, pursuant to 118 role os
federal custodian, to refuse {at least until the threat
diminishes) to releass that individual among the gen-
ernl publle, where he might infect others (even if tot
threatening an interstote epidemle, of. A, 1, § 8,61 3).
And if continement of such an individual is a *'nce-
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easary and proper” thing ta do, thea how could it not
be similarly “necessary and proper” to conline an
individusl whose mental lllness threatens others to the
samo dogres]

[L4] #iih, the links between & 4248 und an enu-
mernted Arliela ] power ore not koo ntienuated, MNeither
is the slatutory provision loo sweeping In ils scope,
Invoking the eadtionury lnstruetion thal we mey 1ol
“pile inferanee upon Inlerence™ In order W sustion
conpressionn) netion under Article 1, Lapor, SIS,
0l 567, 118 8.0 1624, respondents nrgue thnt, whon
Joplalating pursuimt to the Necessary oml Proper
Clauge, Congress' authorlty ean bie o move thiw one
glep removed from o apecifionlly enumeraled power.
See Dyiet for Respondents 21--22; Tr, of Oral Ay,
2728, But s acgomient s oceeeoneilable with o
procedents, Again, loke Cireewoud ni on example, In
that cose we uphield the (Nikely indefinite) civil o
witment of 4 menslly neampetent fedorl dofensdug
who was acaused of robbing A Unlted Stutes Tost
Olfice, 350 U8, ol 369, 175, 76 8.G1, 410, The un-
derlying enumerated Artiele [ powor way the power L
“fipblish Post O flces nnd Post Roads," Anl. 1, 6 B.cl,
7. Dul, ns Chiel” Justloe Marshall resognizoed in

“the power ‘to eatublish post pffices aud post ronds'
.. in exccuted by the single aot of making the ey
tblishment .., .[Flrom this hay been nfared the
poser md dusy o carrydng the minil along the post
rond, ftom one post ollice 10 anotbwer, A, Frao this
fmplied pover, has again Been fnlerved the cght ©
prnigh those who stenl letters o the post ofijoe,
or vob the madl." 4 Whent,, i 417, 4 Lk 594
(emphaais added),

And, 658 we hive eaplained, Hom the jmplicd
power to nish we have finih indurred both the
powor U fmprison, see wiw, ot 195, and, in
Greempeod, e lederul eivil-conunitnuest power.

[13) adeed oyen the disgent neknowledpes thnt
Congrens haw tho dmplled power to criminalize auy
conduet that might interfere with the exercise of an
cnumeralsd posver, md wyo the addiionnl. pever fo
imprison people whiv vinlate e {nlerentinlly
tharized) lows, and fhe additiona) power to provide b
le safe and rendonabic manppemert al toae prisond,
apd the additivan power Lo regulute the privonory’
Lehavior svon afler theiy relemsa.. Thus, we must reject

65

regpondents’ ergument that-the Necessary and Proper
Clause permils 110 more han p single slep belween an
enumerated power ond an Act of Congross,

T'he Fraxuers demonsivated considerablo foresight
in drafting & Consthution capnble af anch restlience
through tme, Ax Chiel Justice Marshall abserved
nenrly 200 yeisre ago, the Mecesinry wid Proper Clase
jis putrl of ' constivution intended to eudure for nges 1o
came, and, consequently, ta be adapted to e variows
velses oUhoman aflnies.” MeCutfoch, 4 Whiat., eed15,
4 L.Ed, 579 (emphnyia deleted).

XL

We tako these five considetations togethet. They
inciude: (1) the breadth of the Neeessory and Fropor
Clanse, (2) the Jong history of fedoral involvement in
thig urona, (3) the sound ressons for the stylute's co-
netmant in Hght of ihe Government's eustodinl interest
in safogusrding the publio from daopers posed by
those in lfederal custody, (4) e wialte's accormmoda-
tion of state interests, amd (5) the statute's namrow
scopo. Taken together, these considerntiony lead vy to
conclude that the slatute is a “nccessary and proper’”
means of exerciging the federal authorlty that pecealis
Congress to create federal criminal faws, to punish
their violution, to dmprison violators, to provide ap-
propriately for thaso imprisoned, and to maintuin the
sceurity of those who are nol imprigoned bul who may
be affeoted by the federn! imprisonment of othexs, The
Constitution consequently wuthorizes Congress to
enact the statute,

We do not reach or decide any claim that the
stalule or its application denied equal protection of the
lows, procedural or substantive due process, ur any
othet righte guaranteed Ly the Constitution, Re-
spondents are free to pursue those clolmy on romand,
and any olhiers 1hey have preserved.

The judgment of the Court of Appeals for the
Fourth Circuit with respect to Congtess' power 10
enact this siatute is reversed, and the case is remended
for further prooeedings conaistent with this opinion,

Tt {5 s0 ordered,

Justics THOMAS, with wham Justice SCALIA joins
in nll but Part III-A—1-b, dissenting.

The Necessary and Proper Clauze empowors
Congress (o enac! only hose laws thal “carty] into
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Execution” one or more of the federal powers cmu-
merated in the Constitution, Art, 1, § 8, cl. 18, Because
§ 4248 “Exccut[es)’ no euumeraled power, 1 must
respectlully dissenl,

1

Chief Justico Maralall famously swminarized
Congress' swhorlly under the Nevessary aml Proper
Clause in McCulloch, which s stood for nearly 200
yenrs as (his Court's definitive interprelution of that
lext:

“Let the ond bo legltimate, let {t be within the stope
of the constitution, and: all menng which are appra-
priate, which are pluinly adapted 1o that end, witlel
are not prohibited, bLut consist with the letter und
pirit of (he constitution, aro constitulional” 1

Wheat., 0t 421.4 L.Ed. §79.

MeCutlogh's ssunmation [a deseeiptive of the
Clause iiself, providing thet federal Yegislation is a
valid oxercise of Congress' authosity under e Clouae
if i) satisfica u \wo-part test: Firsl, the law must be
directed toward o “logitimate’ end, which MeCulloch
defines as  one ‘“withint  the wcaps  of the
(Clonstitution—that 3, the powers expressly dele-
galed to the Pederal Government by some praviglon in
the Constitution, Second, there must be n necaswory
and proper fit betwaen the "menns” (the federal taw)
and the “end” (the enumernted power o poweni) [ i
designed to serve, [uld, MeCulfogh noconls Congress
g cortaln amount of dlseretion In weseesing means-cnd
tit under this second inquiry. The means Congross
selects will be *1972 deemod “nocessary” If they are
“approprine’’ and “pluinly ndapted” 1o the excreise of
un smuneraied power, and “propec” if (hay wre not
otherwine “prohitlied” by the Constlwlion and not
“Jinjconsislent” with its *lerter pod spini” fid.

Criticully, huwover, Cungress Incka authorlty to
legialate il the objective is anything other than “car-
rylny into Bxccutlon” one or mnre of the Federal
Governinent's enumerated poweers, At [ § 8, ¢l 18,

This limilation was of utmost anportanes to the
Framers, During the State ratification debates, An-
U Federalists expressed concern that the Necegsury
and Proper Clause would give Congress virtunlly
unlimited power, Sce, e.g., Essays of Brutus, in 2 The
Complete Anti-Federalist 421 (H, Storing ed.1981).
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Federnlist supporters of the Constitution swillly ye-
futed that churge, explaining thel the Clanse did not
geant Congress uny {reestanding authority, but lngtend
made explicit what wav already Implicit in the groat of
gach enumerated power, Refetring lo the “powers
declared In the Constitution,” Alexandey Lomilton
noted that *1t 18 expressly to execute thess powers that
the sweeping clause ... authorizes the national logly-
Inture (o poss nll necessary und proper laws."” The
Federnlist No, 33, nt 243, Jamea Madison echoed this
vicw, atnting that "the sweeping clwwe ... enly ex-
tend[s] 1o the enumemied powers.” 3 J, Elliot, The
Debates in the Seversl Sinte Conventions on the
Adoption of the Federal Constitulion 455 (24 cd.
1854) (hereinafter Blliol). Statements by delegates to
the atate ratiflcation conventions indleate that thig
widergiandding was widely held by the founding geu-
eralion. ¥.g., {d., al 245-246 (stalement of Goorge
Nicholng) (“Suppose [the Necessary and  Proper
Clanse] had been inseried, at the end of every power,
that they should hove powet lo make laws 1o cnrry that
power into execution; would that have ingcreased their
powers? If, theretore, it could not have incronged thoir
powers, if placed al the end of ¢ach power, il cunnot
incrense them at the end of all”),M2

N2, See nlso 4 Glliot 141 (2d «d, TR36)
(atateinont ol William  Maclaine) (*This
clunae apectiics that (Congress) shall make
laws to earry inlo execution all the powers
vested by this Consitation, consequently
they can moke no lnws o execute any other
power"); X i, ot 468 (stnlement of Jmnes
Wilson) (“[W]hen it i suid that Congress
shall have power to muke all laws which shall
be mecessary and proper, those words nra
limited and defined by the following, ‘for
carrying Into excoution lhe foregoing pow-
ers.” [The Clause] is saying no mors than that
the powers wr have nlready prrticulnrly
given, shall be clfectunlly ¢orried into exe-
cwtion™); Barmnett, The Qrlginal Meaning of
the Meceshory aud Proper Clanss, 4 W, Pa, )
Congt, L. 183, 185-186 (2002); Lawson &
Orenger, ‘The “[roper’ Scopw of lrederal
Power: A Jisdietonnl atcpeionou of
Swoeeping  Clauye, 43 Duoke ), 267,
274-275, and . 24 (1993).

Roughly 30 years sfter the Conatitution’s talifi-
cation, McCulloch firmly cstablished this undor-
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atangding i1 our constitutional jurisprudence, 4 Wheal.,

’ 4 L.Ed. 579, Since then, our pevedents
uniformly have mabtalned that e Necessary anil
Proper Clause s not b independent fount of con-
gtessinnnl wuthority, but ruller “a caveal that Con-
yregy pusyenes wll Qe uieans hucsssary (U carry ol
the specifically grautod * foregolng' puwers of § 8 *and
oll olher Powers vested by this Constitution.’

11

Mo envinerated pawer in Article 1, § B, expressly
delegates 10 Congross the powor 1o onict i civ-
ileommiltment wepime Tor sexually dangerows per
o, nor doea nny other provision in the Conutiution
vest Conpress or e other branohes of the Faderal
Government with sush i power. Accordingly, § 4248
can be u valid exerclie of congressional mihurily only
if it i3 “nccessary nnd propor for carrying into Exeou-
tion” one or more of thosc federal powers actually
enumsruled in the Constitulion,

Section 4248 does not fall within any of those
nowers, The Government identifies no specific enu-
merated power or powers s o constilutional predicate
for § 4248, and nons are readily discernable,

Indewd, t3s elear, vnthe faco of the At el o 1he
Ciovermnenl's negumensts urging its constituionnlity,
that § 4248 is ahined al protecting sotiety i acianl
sexunl violenee, not tovrord “earrying into Exesution”
any cnumerated power or pawers of the Federal
Governmionl, Ses Admn Walsh Child Protection and
Safoty Act of 2006, 120 Stal. 587 (entitled “[ajn Act
[llo prolget children from sexunl exploitation ond
violent crime'®), § 102, id., 4t 590 (statenent of pur
pose declacing that the Act win promutgated "o peo
teel the publio from sex olfendors™); Bricl for United
States 18-29 (asserling the Foderal Govermuwent's
power (o “protuet the prbite fram fam that inight
cesitll wipon thege peinoners' velense, ovon wher thut
Hapm might acise from conduct that I8 atherwlse b
vond the gemval regulatory powears of the federal
povaizument " (emphaesin added)),

But the Constitutlon does nat veat in Congress the
puthority to protect society from every bad act that
might Bofll i, Mine York v, Unfted Stafes, RIARNIE
144, 157, 112.8.C1, 2408, 120 113024 120 ()992)
“Ihe guestion (& nat whnt power the Federl Gy
ernment ovght (o iove bt svhnt powern in foct have
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heen given by the people’ ™)

In my view, this should decide the question, See-
lign 4248 runs afoul of our setded understanding of
Congress' power uhder the Necessary and Proper
Clawde, Congress muy net under that Clause only
wihen ita leglalalion “enrr {ies) into Bxecution” one of
1he Federnl Goverunent's enmeratod powerd, Art L
§ H, el. 18, Section 4248 does ol execule uny cnus
mernted power, Spetfon 4248 is thevetvre unconstitu-
tional.

11

The Court perfunctorily genutlects to MeCulfock
'3 framework for uesessing Congress’ Necospary and
Proper Clause nuthority, and to the principle of dual
sovereignly it helps to maintain, (hen prompily
pbandons both in Favor of o novel five-factor test
gupporting ils conclugion that § 4248 is a " ‘necessary
and proper’ * adjunct to & jumble of unenumorared
“guthorit [ies).” dnre, at 1965, The Court's *1975
newly minted test cannot be reconciled with the
Clause's plain text or with two centuries of our pree-
edenls interpreting it, 1t also raises more questions
than it answers. Must ench of the five considerations
exist before the Court sustaing futuro fixlernl logisla-
tion ays proper exercises of Congress' Necessary and
Proper Clause authority? What il the {ucts of u given
casce support a finding of only four considerations? Or
three? And if theee or Tour will sullice, which three or
Tour are lmperative? Al a minimum, this shitl from the
two-step  MeCulloch  framework o this
tive-consideration approach warranis an explavation
a3 to why MeCuflowh is no longer pood enaugh und
which of the five considerations will bear tlie most
weight in future cases, nysuining some nuiber less
thon five suffices. (Or, if not, why nll five are rs-
quired.) Tho Court provides no aungwors fo lhese
questions.

A
I begin with the fitst ind last “ounsiderations” in
the Court's inguiry. Ante, at 1956, The Court con-
chudes that § 4248 is a valid cxercise of Cangross'
Necessary snd Proper Clause authotity becausc that
awthorlty s "broad,” fbid., aud Leusuwse “the linky
between § 4248 and an enumeratod Arlicle T power are
not too attenunted,” ante, at 1963. In sa doing, the
Court fiest inverts, then misapplies, ’ .
astruightiorward two-part teat,
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1

By starting 14 nguley with the depree ol defer-
enee gwed to Congrean i saleeting means W forther 4
logltimate and, the Conrt bypastes MeaCulloch 's Tirsy
sop ol Tails earelully to examing whether the el
iceved by & 4248 s netnlly one of thase powers. See
Pont T -A=2, Infra.

b

Secoud, instead of asking the simple question of

whil enmmnerated power § 4248 “carries) injo Exe-
culion” at McCulloch 's lirat step, the Court suryveys
#1976 other lnws Congress has enacted and concludes
{hal, because §_4248 in related to those laws, the
“links" between § 4248 and an enumerated pawet ore
nat “loe aitennled”; hence, § 4248 is a valid exerclse
of Congross' Necessary and Proper Claugs authorily.
Ante, al 1963,

But that is not the guestion, The Neceysary and
Proper Clause docs not provide Uongrss with pu-
Hionity 10 enaet any luow slaply Decanse il fuythery
other laws Congresd hag enoeted in the exercine of ity
Incidental awthorlty; the Clnuse plaiuly requires a
showing that every federal slatute “carr[ies] into Ex-
eoution” one or tnors of the Federal Government's
enumerated pmﬁ/f:::a.”"Ji

IiN8, MeCulloch mankes this point clear, Ag
{he Courl notos, ante, at 18=19, MaCulloch
dltes, tn discpssing o Il:.-|mtllmlchl, that o
Congress' enumernfod power (o estublish
pout offices nnd post ronda s been inferred
the power und duty of eaerying the mwll”
wnd, “rom this fmplied power, lna again
been inferred the right fo punieh those who
ateal lettors from the post ntfice, ar rob the
mail” 4 Wheat,, at 417 4 L.Ed. 579, Con-
trury 10 the Court's interpretation, this dictinn
docs nol suggest thol the relationship be-
tweon Congress' implied power to pupish
pastal crimes and its lmplied power to corry
the tnail iy alone snfficient to satisfy review
under ihe Necessary and Proper Clouse. In-
stead, McCulfocl directly links the constitu-
tenality of the formuer Lo Congrens' cagmer:
ated poswer " o establish post ollices wid
post roids.! M fbad. {exploinny, thal "the right
we . punish those who sob Jihe il is et
indispensably noeessacy w the exdpblishmon
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of a post office and post rond,” but ia "es-
sential to the beneficlal exercise of h[at]
power™),

Federnl Llaws that criminslize conduot that ioter-
forea with cnumerated powers, establish prisons for
those who engage in that conduet, and set rules for the
core and troatinent of prisonery awaiting teial or *1977
sorving 1 erimingl seotone suligfy this sl buenise
caich helps to “care(y] into Eaveution” the enviagented
puwery that justily s eaminnl delendint's areat of
convlotion. For exnuple, Conpress' enimerted jowe
1o esiablish Post Offices and post Roads,” At 1, §
8, ). 7, would {nck foree ov practionl cffect if Congress
lacked the anthorily o enact ermminn{ Inws “lo punish
those who steal letters from the post office, or rob the
meil.” MeCutloch, suprg. at 417, Similarly, thal
caumernted power would be compromised if thers
were no prisona ta hold persons who violafe those
lawy, ot if those prisous wers so poorly mauaged that
prisoners could cacape. Civil detention under § 4248,
on tho olhier hand, lacks any such conntclion (o an
enumetated puwer.

2

Afler focusing on the relutionship between § 4248
and several of Congress' [mplied powers, the Court
{inally concludes that the civi) defention of a “sexually
dnngerous person” undor § 4248 carmies inlo exscution
the enumerated power that justiticd thal pevson's arrest
or cunviclion in the first place. In other words, the
Court analoglzes § 4248 to federal laws that puthorize
prisou ofticials to care for (cderal inmales while they
serve sentences of await irial, But while those laws
help lo “catrly] into Bxecution” the enumerated power
that justifies the imposition of crlnilnel sanctions on

acteristic for hree reasons.

Jéirst, the statute's definition ot & “sexnally dan-
gerons porson” contuing no ¢lement rolating to the
subject's crime. See §§ 4247(a)(1)-(6). U thus does nat
require a federal vourt to {lud any connection hetween
the reasons supporting civil conunitment wud the
enumorated power with which that person's criminal
conduct interfered, As o consequence, § 4248 allows 4
court to civilly commit on individual without finding
(hal he was ever charged with or convicted of a federal
c¢rime involying soxual violence, §§ 4248(g), (<), That
possibility is not merely hypathetical: The Govern-
ment concedes that nearly 20% of Individuals against
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whom § 4248 proceedings have been brought it this
description

Seoond, § 4248 permits the term of federal civil
commitinent to continye beyond the dite on which 4
convicted prisoner’s sentence expires ot the date on
which the statute of limitations on en untried de-
tendant's crime bas run. The statute therefore author-
izey fodernl custody over a person al o time when the
Government would lack jurisdiction to detain him for
violating 0 criuiinal law thal executes an ehumerated
power.

Third, the definition of a “sexuolly dangerows
person” relevant to § 4248 does not requirs the cowrt
lo find that the person ig likely fo violale a law exe-
cuting nn enumernied pawer in the future,

B
The remaining "considorations” lo the Courl's
five-patt inquiry do not allet this conelugion.

1

Fivat, in n (inal attempt (o annloglze § 4248 to
laws that authorize the Federal Gavernmeat to provide
core and trealment to prisoners while they await trisl
or serve a criminnl sentence, the Court ciles the Se-
cond Restatement of Torts for the proposition that the
Peders] (Governmenl has a “custodial intercst” in its
prisaners, ante, al 1965, wndl, thus, w broad “congtitu
(ionul power 1o ool i order to pretact neaby (nnd
mlu-:f comaunities” ot thy dungers they may
pose, WL i, at 1961, Thut *1979 cifition is pursling
beeavse fedoral authority dudives from the Constite-
tion, not the commaon Tnw. Iy event, noiling in the
Resttement suggests ot a conunon-daw custodian
Tt the puwesy that Congress seeks e, While the
Restuteanent provides that a custodlan lias a duty 1o
ke reasanable slepy (o ensure that a person in hiv care
does not causge *hodily hasim to athery,” 2 Realafgment
(Seeond) of Torty §219, 1, 120 (1963-1964), that dhaty

lerrminntes onoe the legni busis for custody expires.

Once the Foderal Govermment's criminal Jurlsdic-
tion over a prisoner ends, so does any "upecial relu-
tion[ship]” between the Government and lhe tormer
prisoner

2

Second, the Court describes § 424§ a3 a “modest”
expansion on o statutory framework with a long his-
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toricsl pedigree, Ante, at 1958, Yot even if the antig-
uity of a practice could serve ns a substitule [or its
constilmtionality---and the Court admits that it cannot,
{hid. —the Counrt oversiates (he relvvant history.

"Ihe Bistorical record supports tho Federal Gov-
ermuont's nuthorlty to detain a mentally ill person
against whom it haw the authority to enforce n oriminal
law. But it provides no Justification whatsocver for
rending the Necossary and Pvoper Clause to grant
Congress the power to authorize the detention of
peraany without 4 basiy for federa) critinal jurisdic-
ton.

3

29 States appear as amicd end argue that § 4248 is
constitutionsl, They tell us that they do not objeot to
Coongress retaining custocdy of “sexually dangerous
persona” nfler their criminal sentences expire beenuse
the cost of deteining such persons is "expen-
sive"—approximately $64,000 per year—and thesc
Stiates would vather the Federal Govemment bear this
oxponso, Brief' for Kansas el al. 2; tbid. ("[Slex of
fender civil cammitment programs are expensive to
operate"); (d., at 4 (“these prograins are expensive');
id., nt 8 ("[TIhere ate very pruction reasans to prefer a
systen that includes a federal sex offender civil
commitment program..,. One such reason is the sig-
nificant cost™).

Congress' powor, however, is fixed by the Con-
stitution; it doss nol expand morely to xult the States'
pollcy preferences, or to allow State officials to avoid
difficull choices regurding the allocation of state
fimds, By assigning the Federal Goyemnient power
over “vertain enumorated objects only,” the Conylitu-
tiott "leaves to the aeveral States a residuary and in.
violable sovereignty over all olher ohjects.” The
Tederulist No. 39, ut 285 (J, Madisou).

1 respecttully digsont.



Some External Limits on Judicial Review

1. Legal
A, Constitutional Amendment

B. Statute

a. Substantive
This works where the Court has held that some practice (e.g.,, wiretapping reporters) is

not unconstitutional, A statutory fix is not possible where court has held that a practice is
unconstitutional and public wants the practice (e.g., racially segregated schools)

b. lurisdiction-stripping

Limits not subject of much case law because of (2) below.
1. Legal Limits
A. Ex Parte McCardle (CB 75)
B. Independent constitutional barriers (CB 79 n.4)

C. Judicial Function (Ex Parte Klein, CB 79 n.5)
2. Practical Limits
A. Consequences of stripping Supreme Court
B. Consequences of stripping all federal courts,
IL. Political
A, Agitation
B. Appointment
C. Impeachment

I1I, On-the-Ground

A. Federolism
States may always provide more liberty than the Constitution requires. They just may

not provide less. This is a limitation on the power of Supretme Court holdings that a certain
practice (e.g., outlawing same-sex sexual intercourse) is not unconstitutional,

B. Reality
Supreme Court is unlikely to do something it thinks will be ignored.
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PRIOR HISTORY: [*1]
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Windsorv. United States, 699 F.3d 169, 2012 U.S. App. LEXIS 21785 (2d Cir, N.Y,, 2012)

DISPOSITION: Affirmed.

SYLLABUS

The State ofNew York recognizes the marriage of New York residents Edith Windsor and Thea Spyer, who wed in
Ontario, Canada, in 2007, When Spyer died in 2009, she left her entire estate to Windsor. Windsor sought to claim the
federal estate tax exemption for surviving spouses, but was barred from doing so by §3 of the federal Defense of
Matriage Act (DOMA), which amended the Dictionary Act--a law providing rules of construction for over 1,000 federal
laws and the whole realm of federal regulations--to define "marriage" and "spouse” as excluding sanie-sex pariners.
Windsor paid $363,053 in estate taxes and sought a refund, which the Internal Revenue Service denied. Windsor
brought thls refund suit, contending that DOMA violates the principles of equal protection incorporated in the Fifth
Amendment, While the suit was pending, the Attomey General notified the Speaker of the House of Representatives
that the Department of Justice would no longer defend §3's constitutionality. In response, the Bipartisan Legal Advisory
Group (BLAG) of the House of Representatives voted to intervene [*2] in the litigation to defend §3's constitutionality.
The District Court permitied the intervention. On the merits, the court ruled against the United States, finding §3
unconstitutional and ordering the Treasury to refund Windsor's tax with interest. The Second Circuit affirmed. The
United States has not complied with the judgment,

Held:

L. This Court has jurisdiction to consider the merits of the case. This case clearly presented a concrete disagreement
between opposing parties that was suitable for judicial resolution in the District Court, but the Executive's decision not
to defend §3's constitutionality in court while continuing to deny refunds and assess deficiencies introduces a
complication. Given the Government's concession, amicus contends, once the District Court ordered the refund, the case
should have ended and the appeal been dismissed. But this argument elides the distinction between Artlcle 11l's
jurisdictional requirements and the prudential limits on its exercise, which are "essentially malters of judicial self-
governance." Warth v. Seldin, 422 U, S. 490, 500, 95 S, Ct. 2197, 45 L. Ed. 2d 343. Here, the United States retains a
stake sufficient to support Article III jurisdiction on appeal and in this [*3] Court. The refund it was ordered to pay
Windsor is "a real and immediate economic injury,”" Hein v. Freedom From Religion Foundation, Inc., 551 U, S, 587,
599, 127 S. Ct. 2553, 168 L. Ed. 2d 424, even if the Executive disagrees with §3 ofDOMA. Windsor's ongoing claim
for funds that the United States refuses to pay thus establishes a controversy sufficient for Article III jurisdiction, Cf,
INS v. Chadha, 462 U.S. 919, 103 S. Ct. 2764, 77 L. Ed. 2d 317.

Prudential considerations, however, demand that ihere be "concrete adverseness which sharpeuns the presentation of
issues upon which the court so largely depends for illumination of difficult constitutional questions." Baker v. Carr, 369
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U.S. 186,204, 82 S, Ct. 691, 7 L, Bd. 2d 663. Unlike Article III requirements-- which must be satisfied by the parties
before judicial consideration is appropriate--prudential factors that counsel against hearing this case are subject to
“"countervailing considerations [that] may outweigh the concerns underlying the usual reluctance to exert judicial
power." Warth, supra, at 500-501, 95 S, Ct. 2197, 45 L. Ed. 2d 343. One such consideration is the extent to which
adversarial presentation of the issues is ensured by the participation of amici curiae prepared to defend with vigor the
legislative act's constitutionality. See Chadha, supra, at 940, 103 S, Ct, 2764, 77 L, Ed, 2d 317. [*4] Here, BLAG's
substantial adversarial argument for §3's constitutionality satisfies prudential concemns that otherwise might counsel
against hearing an appeal from a decision with which the principal parties agree. This conclusion does not mean that it
is appropriate for the Executive as a routine exercise to challenge statutes in court instead of making the case to
Congress for amendment or repeal. But this case is not routine, and BLAG's capable defense ensures that the prudential
issues do not cloud the merits question, which is of Immediate importance to the Federal Government and to hundreds

ofthousands ofpersons. Pp, 5-13,
JUSTICE KENNEDY delivered the opinion of the Court.

Two women then resident in New York were married in a lawful ceremony in Ontario, Canada, in 2007. Edith
Windsor and Thea Spyer returned to their home in New York City. When Spyer died in 2009, she left her entire estate
to Windsor, Windsor sought to claim the estate tax exemption for surviving spouses. She was barred from doing so,
however, by a federal law, the Defense of Marriage Act, which excludes a same-sex partner from the definition of
"spouse” as that term is used in federal statutes. Windsor [*9] paid the taxes but filed suit to challenge the
constitutionality of thls provision. The United States District Court and the Court of Appeals ruled that this portion of
the statute is unconstitutional and ordered the United States to pay Windsor a refund. This Court granted certiorari and
now affimns the judgment in Windsor's favor.

/

Spyer died in February 2009, [*11] and left her entire estate to Windsor. Because DOMA denies federal
recognition to same-sex spouses, Windsor did not quality for the marital exemption from the federal estate tax, which
excludes from taxation "any interest in property which passes or has passed from the decedent to his surviving spouse.”
26 U. S. C. §2056(a). Windsor paid $363,053 in estate taxes and sought a refund, The Intemnal Revenue Service denied
the refund, concluding that, undex DOMA, Windsor was not a "surviving spouse." Windsor commenced this refund suit
in the United States District Court for the Southern District of New York. She contended that DOMA violates the
guarantee of equal protectlon, as applied to the Federal Government through the Fifth Amendment.

While the tax refund suit was pending, the Attorney General of the United States notified the Speaker of the House
of Representatives, pursuant to 28 U. S, C. §530D, that the Department of Justice would no longer defend the
constitutionality of DOMA's §3. Noting that "the Department has previously defended DOMA against . .. challenges
involving legally married same-sex couples," App. 184, the Attorney General informed Congress that "the President has
[*12] concluded that given a number of factors, including a documented history of discrimination, classifications based
on sexusl orientation should be subject to a heightened standard of scrutiny.” /d., at 191. The Departinent of Justice has
submitted many §530D letters over the years refusing to defend laws it deems unconstitutional, when, for instance, a
federal court has rejected the Government's defense of a statute and has issued a judgment against it. This case is
unusual, however, because the §530D letter was not preceded by an adverse judgment, The letter instead reflected the
Executive's own conclusion, relying on a definition stil] being debated and considered in the courts, that heightened
equal protection scrutiny should apply to laws that classifY on the basis of sexual crientation.

Although "the President ... instructed the Department not to defend the statute in Windsor,” he also decided "that
Section 3 will continue to be enforced by the Executive Branch” and that the United States had an "interest in providing
Congress a full and fair opportunity to participete in the litigation of those cases.” /4., at 191-193. The stated rationale
for this dual-track procedure (determination [*13] of unconstitutionality coupled with ongoing enforcement) was to
"recogniz[e] the judiciary as the final arbiter of the constitutional claims raised." /4, at 192,

In response to the notice from the Attomey General, the Bipartisan Legal Advxsory Group (BLAG) of the House of
Representatives voted to intervene in the litigation to defend the constitutionality of §3 of DOMA. The Department of
Justice did not oppose limited intervention by BLAG, The District Court denied BLAG's motion to enter the suit as of
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right, on the rationale that the United States already was represented by the Department of Justice. The District Court,
however, did grant Intervention by BLAG as an interested party. See Fed. Rule Civ. Proc. 24(a)(2).

It is appropriate to begin by addressing whether either the Government or BLAG, or both of them, were [*15]
entitled to appeal to the Court of Appeals and later 1o seek certiorari and appear as parties here,

There is no dispute that when this case was in the District Court it presented a concrete disagreement between
opposing parties, a dispute suitable for judicial resolution. Windsor suffered a redressable injury when she was required
to pay estate taxes from which, in her view, she was exempt but for the alleged Invalidity of §3 of DOMA.

.The amicus submits that once the President agreed with Windsor's legal position and the District Court issued its
judgment, the parties were no longer adverse. From this standpoint the United States was a prevailing party below, just
as Windsor was. Accordingly, the amicus reasons, it is inappropriate for this Court to grant certiorari and proceed to
rule [*17] on the merits; for the United States seeks no redress from the judgment entered against it.

This position, however, elides the distinction between two principles: the jurisdictional requirements of Article I11
and the prudential limits on its exercise, See Warth v. Seldin, 422 U, 8. 490, 498, 95 S. Ct. 2197, 45 L. Ed. 2d 343
(1975). The latter are "essentially matters of judicial self-governance." /d,, at 500, 95 S. Ct. 2197,45 L. Ed. 2d 343. The
Court has kept these two strands separate: “Article 111 standing, which enforces the Constitution's case-or-controversy
requirement, see Lujan v. Defenders of Wildlife, 504 U, S. 555, 559-562, 112 8. Ct. 2130, 119 L. Ed. 2d 351 (1992); and
prudential standing, which embodics udicially self-imposed limits on the exercise of federal jurisdiction,’ Allen [v.
Wright,] 468 U.S. [737,] 751, 104 S. Ct. 3315, 82 L. Ed. 2d 556 [(1984)]." Elk Grove Unified School Dist. v. Newdow,
542U.8, 1, 11-12, 124 S. Ct. 2301, 159 L. Ed. 2d 98 (2004).

The requirements of Article 111 standing are familfar:

"First, the plaintiff must have suffered an 'injury in fact' -- an invasion of a legally protected interest
which is (a) concrete and particularized, and (b) ‘actual or imminent, not "conjectural or hypothetical." !
Second, there must be a causal connection between the injury and the conduct complained of--the injury
has to be 'fairly [*18] ... trace[able] to the challenged action of the defendant, and not ... th[e] result
[of] the independent action of some third party not before the court.' Third, it must be 'likely,’ as opposed to
merely 'speculative,' that the injury will be 'redressed by a favorable decision."' Lujan, supra, at 560-
561,112 §. Ct. 2130, 119 L. Ed. 2d 351 (footnote and citations omitted).

Rules of prudential standing, by contrast, are more flexible "rule[s] . . . of federal appellate practice," Deposit
Guaranty Nat. Bank v. Roper, 445 U, 8. 326, 333, 100 S, Ct. 1166, 63 L. Ed. 2d 427 (1980), designed to protect the
courts from "decid[ing] abstract questions of wide public significance even [when] other governmental institutions may
be more competent to address the questions and even though judicial intervention may be unnecessary to protect
individual rights." Warth, supra, at 500,95 8. Ct.2197,45 L. Ed. 2d 343.

In this case the United States retains a stake sufficient to support Article IIl jurisdiction on appeal and in
proceedings before this Court. The judgment in question orders the United States to pay Windsor the refund she seeks.
An order directing the Treasury to pay money is "a real and immediate economic injury,” Hein, 551 U.S., at 5§99, 1278,
Ct, 2553, 168 L. Ed. 2d 424, indeed as real and immediate as an order directing [*19] an individual to pay a tax, That
the Executive may welcome this order to pay the refund if it is accompanied by the constitutional ruling it wants does
not eliminate the injury to the national Trenasury if payment is made, or to the texpayer if it is not. The judgment orders
the United States to pay money that it would not disburse but for the court's order. The Government of the United States
has a valid legal argument that it is injured even if the Executive disagrees with §3 of DOMA, which results in
Windsor's liability for the tax. Windsor's ongoing claim for funds that the United States refuses to pay thus establishes a
controversy sufficient for Article II1 jurisdiclion.

While these principles suffice to show that this case presents a justiciable controversy under Article III, the
prudential problems [*22] inherent in the Executive's unusual position require some further discussion, The Executive's
agreement with Windsor's legal argument raises the risk that instead of a "'real, earnest and vital controversy," the Court
faces a "friendly, non-adversary, proceeding ... [in which] 'a party beaten in the legislaturc [seeks to] transfer to the
courts an inquiry as to the constitutionality of the legislative act.”" Ashwander v. TVA4, 297 U. S, 288, 346, 56 S. Ct. 466,
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80 L. Ed. 688 (1936) (Brandeis, J., concurring) (quoting Chicago & Grand Trunk R. Co. v, Wellman, 143 U. 8, 339,
345, 12 S. Ct. 400, 36 L. Ed. 176 (1892)). Even when Article [1I permits the exercise of federal jurisdiction, prudential
considerations demand that the Court insist upon "that concrete adverseness which sharpens the presentation of issues
upon which the court so largely depends for illumination of difficult constitutional questions." Baker v. Carr, 369 U, S,
186,204, 82 8. Ct. 691, 7 L. Ed, 2d 663 (1962).

In the casc now before  [*24] the Court the attorneys for BLAG present a substantial argument for the
constitutionality of §3 of DOMA. BLAG's sharp adversarial presentation of the issues satisfies the prudential concerns
that otherwise might counsel against hearing an appeal from a decision with which the principal parties agree. .
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NOTICE:

The LEXIS pagination of this document is subject to
change pending release of the final published version.

PRIOR HISTORY: [*1]

ON WRIT OF CERTIORAR] TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTIH
CIRCUIT
Perry v, Brown, 671 F.3d 1052, 2012 U.S. App. LEXIS
2328 (9th Clr, Cal., 2012)

DISPOSITION: 671 F.3d 1052, vacated and
remanded.

SYLLABUS

After the California Supreme Court held that
limiting marriage to opposite-sex couples violated the
California Constitution, state voters passed a ballot
initiative known as Proposition 8, amending the State
Congtitutlon to define marriage as a union between a
man and a woman, Respondents, same-sex couples who
wish to matry, filed suit In federal court, challenging
Proposition 8 under the Due Process and Equal
Protection Clauses of the Fourteenth Amendment, and
naming as defendants California's Govemnor and other
state and local officlals rosponsible for enforcing
Callfornia's marriage laws. The officials refused to
defend the law, so the Disirict Court allowed petitioners-
-the inltiative's official proponents--to intervene to
defend it. After a bench trial, the court declared
Proposition 8 unconstitutional and enjoined the public
offictals named as defendants from enforcing the law.
Those officials clected not to appeal, but petitioners did.
The Ninth Circuit certified a question to the California
Supreme Court: whether official proponents of a ballot
initiative have [*2] authority to assert the State's interest
in defending the constitutionality of the initiative when
public offlcials refuse to do so. After the California
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Supreme Court answered in the affirmative, the Ninth
Circuit concluded that petitioners had standing under
federal low to defend Proposition 8's constitutionality.
On the merits, the court affirmed the District Court's
order.

Held: Petitioners did nol have standing to appeal the
District Court's order. Pp. 5-17.

(n) Article III of the Constitution confines the
judicial power of federal courts to deciding actual
"Cases" or "Controversies." §2. One essential aspect of
this requirement is that any person invoking the power of
a federal court must demonstrate standing to do so. In
other words, the litigant must seek a remedy for a
personal and tangible harm, Although most standing
cases consider whether u plaintiff has satisfled the
requirement when filing suit, Article I1I demands thal an
"actual controversy" persist throughout all stages of
litigation, Already, LLC v. Nike, Inc., 568 U.S. __,
133 8. Ct, 721, 184 L, Ed. 2d 553, Standing "must be
met by persons secking appellate review, just as it must
be met by persons appearing in courts of first instance,"
Arizonans for Official English v. Arizona, 520 1. 8, 43,
64, 117 8. Ct. 1055, 137 L. Ed. 2d 170, [*3] The parties
do not contest that respondents had standing to initiate
this caso against the California officials responsible for
enforcing Proposition 8. But once the District Court
issued its order, respondents no longer had any injury to
redress, and the state officials chose not to appeal. The
only individuals who sought to appeal were petltioners,
who had intervened in the District Court, but they had
not been ordered to do or retrain trom doing anything,
Their only interest was to vindicate the constitutional
validity of a generally applicable California law. As this
Court has repeatedly held, such a "generalized
grievance"--no matter how sincere~is Insufficient to
confer standing, See Lyfan v. Defenders of Wildl|fe, 504
U. S. 555, 573-574, 112 8. Ct. 2130, 119 L. Ed. 2d 351,
Petitioners claim that the California Constitution and
election laws give them a "unique,' 'special,' and 'distinct’
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role in the initiative process," Reply Brief 5, but that is
only \rus. during the procoss of enacling the law. Once
Proposition 8 was approved, it became a duly enacted
constitutional ameisdment, Petitioners have no role--
special or otherwise--in its enforcement, They (herefore
haye no "personal stake" in defending its enforeement
[*4] that is distinguishable from the general interest of
gvery Califomin citizon. No matter how deeply
committed potitioners may be to uphaolding Proposition
8, that Is not a particularized tnterost sufficlent to creats a
case or controversy under Article 111, Pp, 5-9.

(b) Petitioners' arguments to the contrary are
unpersuasive, Pp, 9-16.

(1) They clalm that they may assert the State's
interest on the State's behalf, but it is a "fundamental
resiriction on our authority" that "[iJn the ordinary
course, a litigant . . . cannot rest a clalm to relief on the
logal rights or interests of third parties," Powers v. Ohio,
499 U, 8. 400, 410, 111 S. Ct, 1364, 113 L, Ed. 2d 411.
In Diamond v, Charles, 476 U. S. 54, 106 8, Ct, 1697, 50
L. Ed. 2d 48, for example, a pediatrician engaged in
private practice was not permitted to defend the
constltutionality of Illinois' abortion law after the State
chose not to appeal an adverse ruling, The state attorney
goneral's "letter of inferest," explaining that the State's
interest In the proceeding was "essentially co-terminous
with" Diamond's position, id, at 61, 106 S. Ct. 1697, 90
L. Ed. 2d 48, was Insufficient, since Dismond was
unable to assert an injury of his own, ¢d, at 65, 106 S, Ct.
1697, 90 L. Ed. 2d 48, Pp. 9-10.

(2) Petitioners contend the California Supreme
Court's determination [*5] that they were authorized
under Callfornla law to assert the State's interest in the
validity of Proposition 8 means that they "need no more
show a personal Injury, separate from the Stale's
indisputable interest in the validity of its law, than would
California's Attorney QGeneral or did tho legislative
leaders held to have standing in Xarcher v. May, 484 U.
S. 72, 108 S. Ct. 388, 98 L. Ed. 2d 327 (1987)." Reply
Brief 6. But far from supporting petitioners' standing,
Karcher Is compelling precedent againat it. In that case,
after the New Jersey attorey general refused to defend
the constitutionality of a state law, leaders of New
Jersey's Leglslature were permiited to appear, In (hgir
official capacities, in the District Court and Cowt of
Appenls to defend the law. What is significant about
Karcher, however, is what happened after the Court of
Appeals decision. The legislators lost their leadership
positions, but nevertheless sought to appeal to this Court.
The Court held that they could not do so. Although they
could participate in the lawsult in their official capacities
4y prosiding officera of the leglslature, ng soon es they
lost that capucity, they lost standing. Zef, at 81, 108 S, Ct.
388, 98 L. Ed. 2d 327, Petitioners here hold no office
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[*6] and have always participated in this litigation solely
as private partles, Pp, 10-13.

(3) Nor s support found in dicta in Arizonans for
Official English v. Arizona, supra, There, in expressing
“grave doubls” about the standing of ballot initiative
sponsora to defend the constitutionality of an Arizona
initintive, the Court nofed that it was “aware of no
Arizona law appoinfing Initintive sponsors as agents of
the people of Arizona to defend, in lea of public
officiala, tho: constltutionality of initiutives made law of
the State," Id,, at 65, 117 S, Ct, 1055, 137 L. Ed. 2d 170.
Petitioners arguc that, by virtue of the Celifornia
Supreme Court's decision, they are authorized to act as
"agents of the people of California.” Brief for Petitioners
15. But that Court never described petitioners as "agents
of the people.” All the California Supreme Court's
decision stands for is that, so far as California is
concerned, petitioners may "assert legal arguments In
defense of the state's interest in the validity of the
fnitiative measure” in federal court, 628 F,3d 1191, 1193,
That interest is by definition a goneralized one, and it is
precisely because proponents assert such an interest that
they lack standing under this Court's [*7] precedents.
Petitioners are also plainly not agents of the State. As an
initial matter, petitioners' newfound claim of agency is
inconsistent with their representations to the District
Court, where they claimed to represent their oww
interests as official proponents, More to the point, the
basic features of an agency relatlonship are missing here:
Petitioners are not subject to the control of any principal,
and they owe na fiduciary obligation to anyone. As one
amicus puts it, "the proponents apparently have an
unelected appointment for an unspecified period of time
as defenders of the initiatlve, however and to whatever
extent they choose to defend it." Brief for Walter
Dellinger 23. Pp. 13-16.

(¢) The Court does not question California's
sovereign rlght to maintain an initiative process, or the
right of initiative proponents to defend their initiatives in
California courts. But standing in federal court is a
question of federal law, not state law. No matter its
reasons, the fact that a State thinks a private party should
have standing to sesk relief for a generalized grievance
cannot override this Court's settled law to the contrary.
Article III's requirement that a party invoking [*8] the
jurisdiction of a federal court seek relief for a personal,
particularized injury serves vital interests going to the
role of the Judiciary in the federal system of separated
powers, States cannot alter that role simply by issuing to
private parties who otherwise lack standing a ticket 10 the
federal courthouse, Pp, 16-17.

671 F. 3d 1052, vacated and remanded,
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CHIEF JUSTICE ROBERTS delivered the opinion
of the Court.

In 2008, the Callfornia Supreme Court held thas
limiting the officlal designation of marrisge to opposite-
sax conples violated the equal protection clause of the:
California Constitution. [*10] In re Marriage Cayes, 43
Cal, 4th 757, 76 Cal. Rptr, 3d 683, 183 P. 3d 384, Later
that year, Californja votets passod the ballot initiative at
the center of this dispute, known as Proposition 8. That
proposition amended the Californla Constitution to
provide that "[oJnly marriage between a man and a
woman {9 valid or recognized in California." Cal. Const.,
Ant, I, §7.5.

Respondents, two same-sex couples who wish to
marry, filed suit in federal court, challenging Propesition
8 under the Due Process and Equal Protection Clausos of
the Fourteenth Amendment to the Federal Constitution.
The complaint named as defendants California's
Governor, attorney general, and various other state and
local officials responsible for enforcing California's
marriage laws, Those officlals refused to defend the Jaw,
although they have continued to enforce it throughout
this litigation. The District Court allowed petitioners--the
officlal proponents of the initiative, see Cal. Elec. Code
Ann, §342 (West 2003)--to intervene to defend [*12} it.
After a 12-day bench trlal, the District Court declared
Proposition 8 unconstitutional, permanently enjoining
the California officials named as defendants from
enforcing the law, and "directing the official defendants
that all persons under their control or supervision" shall
not enforce it, Perry v, Schwarzenegger, 704 F, Supp. 2d
921, 1004 (ND Cal. 2010).

Those officials elected not to appcal the District
Court order, When petitioners did, the Ninth Circuit
asked them to address "why this appeal should not be
dismissed for lack of Article III standing." Perry v.
Schwarzenegger, Civ. No. 10-16696 (CAY, Aug. 16,
2010), p. 2. After briefing and argument, the Ninth
Circuit certified a question to the California Supreme
Court;

"Whether under Article I1, Section 8 of
the California Constitution, or otherwise
under California law, the official
proponents of an initiative measure
possess elther a particularized interest In
the initiative's validity or the authority to
assert the State's interest in the initiative's
validity, which would enable them to
defend the constitutionality of the
initiative upon its adoption or appeal a
judgment invalidating the initlative, when
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the public officials [*13) charged with
that duty refuse to do so." Perry v.
Schwarzenegger, 628 F. 3d 1191, 1193
(2011).

The California Supreme Court agreed to decide the
cortified question, and answered in the effirmative.
Without addressing whether the proponents have a
particularized intérest of thelr own in an initiatlve's
validity, the court concluded that "[iln a postelection
challenge to B voler-approved initiative messure, the
official proponents of the Inltlative are authorized under
Callfornia law to appear and assert the state's interest in
the initlative's validity and to appeal a judgment
invalidating the measure when the public officials who
ordinarily defend the measure or appeal such a judgment
decline to do s0." Perry v. Brown, 52 Cal. 4th 1116,
1127, 134 Cal. Rptr. 3d 499, 265 P, 3d 1002, 1007
(2011).

Relying on that answer, the Ninth Circuit concluded
that petitioners had standing under federal law to defend
the constitutionality of Proposition 8. California, it
reasoned, "has standing to defend the constitutionality of
its [laws],” and States have the "prerogative, as
independent sovereigns, to decide for themselves who
may assert their interests," Perry v. Brown, 671 F, 3d
1052, 1070, 1071 (2012) (quoting Diamond v. Charles,
476 U, S. 54, 62, 106 S, Ct. 1697, 90 L. Ed. 2d 48
(1986)), [*14) "All a federal court need determine is that
the state has suffered a harm sufficicnt to confer standing
and that the party seeking to invoke the jurisdiction of
the court is authorized by the state to represent its
interest in remedying that barm,” 671 F, 3d, at 1072,

We directed that the parties brief and ergue
"Whether petitioners have standing under Artlcle 111, §2,
of the Constitution in this case." 568 U. S, 133 8,
Ct, 786, 184 L, Ed, 2d 526 (2012),

—

I

Article 111 of the Constitution confines the judicial
power of federal courts to deciding actual "Cases" or
"Controversies." §2. One esseutial aspect of this
requirement |3 that any person invoking the power of a
federal court must demonstrate standing to do so. This
requires the Mtigant to prove that he has suffered a
concrete and particularijzed injury that is fairly traceable
to the challenged conduct, and is likely to be redressed
by a favorable judicial decision. Lujan v. Defenders of
Wildiife, 504 U. S, 555, 560-561, 112 S. Ct. 2130, 119 L.
Ed. 2d 351 (1992). In other words, for a federal court to
have authotity under the Constitution to settle a dispute,
the party before it must seok a remedy for a personal and
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tangible harm. "“Ie presence of a disngreement, however
sharp and rorimonfous it may be, is insuflicient by jtself
to meet Art. 111 requirements." Diamaond, supra, ot 62,
106 S. Ct. 1697, 90 L. Ed. 2d 48.

The doctrine of standing, [*16] we recently
explaingd, "serves 1o provent the Judicial process from
being used to usurp the powers of the political branches,"
Clapper v, Amnesty 'l USA, 568 U, 8. __, , 133 8.
Ct. 1138, 1146, 185 L. Ed. 2d 264, 275 (2013). Ia light
of this "overriding and time-honored concern sbout
keeping the Judiciary’s power within Its proper
constitutional sphere, we must put aside the natural urge
to proceed dlrectly to the merits of [an] important dispute
and to 'settle’ It for the sake of convenience and
efficiency." Raines v. Byrd, 521 U, S. 811, 820, 117 S,
Ct. 2312, 138 L. Ed. 2d 849 (1997) (footnote omitted).

Most standing cases consider whether a plaintiff has
satisfied the requirement when filing suit, but Article III
demands that an "actual controversy" persist throughout
all stages of litigation. Already, LLC v, Nike, Inc., 568 U.
S, __,_ ,1338. C1 721, 184 L. Ed. 2d 553 (2013)
(slip op., at 4) (internal quotation marks omitted). That
means that standing "must be met by persons seeking
appellate toview, Just as it must be met by persons
appearing In courts of first instance." Arizonans for
Official English v. Arizona, 520 U. 8, 43, 64, 117 8. Ct.
1055, 137 L. Ed. 2d 170 (1997). We therefore must
decide whether petitioners had standing to appeal the
District Court's order.

Respondents initiated this case in [*17] the District
Court against the California officials responsible for
enforcing Proposition 8. The parties do not contest that
tespondents had Article III standing to do so. Each
couple expressed a desire to marry and obtain "official
sanction” from the State, which was unavailable to them
given the declaration in Proposition 8 that "marriage" in
California is solely between a man and a woman. App.
59.

After the District Court declared Proposition 8
unconstitutional and enjoined the state officials named as
defendants from enforcing it, however, the inquiry under
Article III changed. Respondents no longer had any
injury to redress--they had won--and the state officials
chose not to appeal,

The only indlviduals who sought to appeal that order
were petitioners, who had intervened in the District
Court. But the District Court had not ordered them to do
or refrain from doing anything, To have standing, a
litigant must seek relief for an injury thet affects him in a
"oersonal and individual way." Defenders of Wildlife,
supra, et 560, n. 1, 112 8. Ct. 2130, 119 L. Ed. 2d 351,
He must possess a "direct stake in the outcome" of the
case. Arizonans for Official English, supra, at 64, 117 S.

78

Ct. 1055, 137 L. Ed. 2d 170 (internel quotation marks
omitted). Here, however, [*18] petitioners had ho "direct
stake" in the outcome of thelr appenl. Their only interest
in baving the District Court order reversed was to
vindicate the constitulional validity of a generally
applicable California law.

We have repeatedly held that such a "generalized
grievance," no matter how sincere, is insufficient to
confer standing, A litigant "raising only a generally
available prievance about government--claiming only
harm to his and every citizen's Interest in proper
application of the Constitution and laws, and secking
relief that no more dlrectly and tangibly benofits him
than it does the public at large--does not state an Article
1 case or controversy." Defenders of Wildljfe, supra, at
573-574, 112 8. Ct. 2130, 119 L, Ed, 2d 351; see Lance
v. Caffinan, 549 U. 8. 437, 439, 127 S. Ct, 1194, 167 L.
Ed. 2d 29 (2007) (per curiamn) ("Our refusal to serve as 8
fornm for generalized grievances has a lengthy
pedigree."); Allen v. Wright, 468 U, 8. 737, 754, 104 S,
Ct. 3315, 82 L. Bd. 2d 556 (1984) ("an asseried right to
have the Government act in accordance with law is not
sufficient, standing alone, to confer jurisdiction on a
federal court"); Massachusetts v. Mellon, 262 U, S, 447,
488, 43 8. Ct. 597, 67 L. Ed. 1078 (1923) ("The party
who invokes the [judicial] power must be able to show . .
. that he has sustained or ([*19] is immediately in danger
of sustaining some direct injury . . . and not merely that
he auffers in some indefinite way in common with people
generally.").

Article Il standing “is not to be placed in the hands
of 'concerned bystanders,’ who will use it simply as a
‘vehicle for the vindication of value interesta," Diamand,
476 U. S,, at 62, 106 8, Ct. 1697, 90 L. Ed. 2d 48. No
matter how deeply committed petitioners may be to
upholding Proposition 8 or how "zealous [their]
advocacy," post, at 4 (KENNEDY, J., dissenting), that ia
not a "particularized” interest sufficient to create a case
or controversy under Article I(I

The Article III requirement that & party invoking the
jurisdiction of a federal court seek relief for a personal,
particularized injury serves vital Interests golng to the
role of the Judiclary in our system of separated powers,
“Refusing to entertain generalized grievances cnsurcs
that , . . courts exercise power that is judicial [*34] in
nature,” Lance, 549 U. S,, at 441, 127 S. Ct. 1194, 167 L.
Ed. 2d 29, and ensures thet the Federal Judiclary respects
"the proper--and properly limited--role of the courts in a
democratic soclety," DaimlerChryster Corp. v. Cuno,
547 U. S. 332, 341, 126 S, Ct. 1854, 164 L. Ed, 2d 589
(2006) (internal quotation marks omitted). States cannot
alter that role simply by lssuing to private parties who
otherwise lack standing a ticket to the federal courthouse,
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LR

Because potitioners have not satisfied their burden to
demonstrate standing 1o appeal the judgment of the
Distrjct Court, the Ninth Circuit was without jurisdiction
to consider the appeal, The judgment of the Ninth Circuit
is vacated, and the case is remanded with instructions to
dismiss the appeal for lack of jurisdiction.

It Is 50 ordered.

DISSENT BY: KENNEDY

DISSENT ’
JUSTICE KENNEDY, with whom JUSTICE

THOMAS, JUSTICE ALITO, and JUSTICE

SOTOMAYOR joln, dissenting.

The Court's opinion is correct to state, and the
Supreme Court of California was careful to
acknowledge, that a proponent's standing to defend an
Initiative in federal [*35] court is a question of federal
law.

The Court's reasoning does not take into account the
fundamental principles or the practical dynamics of the
initiative system in California, which uses this
mechanism to control and to bypass public officials--the
same officials who would not defend the initiative, an
injury the Court now leaves unremedied

11

79

There i3 much {rony in the Court's approach to
justiciability in this case, A prime purposs of
justicinbillty 18 to ensure vigorous advocacy, yet the
[*53] Court insists upon litigation conducted by state
officlals whose preference is to lose the case. The
doctrine is meant to ensure that courts are responsible
and constrained in thelr power, but the Court's opinion
today means that a single district court can make a
decision with far-reaching effects that cannot be
reviewed, And rather than honor the principle that
justiciabillty exists to allow disputes of public pollcy to
be resolved by the political process rather than the
courts, see, e.g.,, Allen v. Wright, 468 U, 8. 737, 750-752,
104 S. Ct. 3315, 82 L. Bd. 2d 556 (1984), here the Court
refuses to allow a State's authorized representatives to
defend the outcome of a democratic election.

In Califomia and the 26 other States that permit
initiatives and popular referendums, the people have
exercised thelr own inherent sovereign right to govern
themselves. The Cowt today frustrates that choice by
nullifying, for failure to comply wlith the Restatement of
Agenoy, a State Supreme Court decision holding that
state law autharlzes an enacted initiative's proponents to
defend the law if and when the State's usual legal
advocates decline to do so. The Court's opinion falls to
abide by precedent and misapplies basic principles of
justiciability. Those errors necessitate this respectful
dissent.



Outline of Class on Current Supreme Court Standing Doctrine

I. Irreducible Minima
Jurisdictional; define “Case or Controversy” in Article II1.
Must show all of:
A. Injury in Fact
B. Causation, i.e. “that the injury can fairly be traced to the challenged action.”
Problems with this:
1. Counter to normal and appropriate operation of statutes.

2. Excessive judicial control over federal subject matter jurisdiction. (See
Greenfest Article on TWEN).

C. Redressability, i.e. “that the injury is likely to be redressed by a favorable decision.”
Problem with this
1. Determining when it, rather than (B), is to be applied.
II. Prudential Principles

Assuming plaintiff meets foregoing, standing may still be denied as a matter of
discretion on any one of the following three grounds (which, however turn out to be only one
additional ground).

A. Must assert own rights, not that of third party.
Comment: No different than [.A above

B. Zone of interests
Comment: Rendered meaningless by Valley Forge, Hein (CB 112), and Arizona
Christian School Tuition Org. v. Winn, 131 S.Ct. 1436 (2011) ail of which consider this factor as
part of I.A above.

C. Court will not adjudicate “abstract questions of wide public significance,” which
amount to “generalized grievances.”
Comment: Tt follows from the foregoing that this is the only additional barrier a plaintiff
who satisfies the irreducible minima must cross.

Limitations to appropriate application:

1. Should not be applied to a plaintiff whose injury is greater than that of the group
generally.

2. Congress may override.

E.g., FEC v. Akins (CB 106 n.2); Mass. v. EPA (bot. CB 98); Vermont Agency

(CB 117).
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11y 1884, Oliver Wendell Holoes said "that, as life I actlon and passlon, It Is required of a man that he should share
the passion and action of his time at poril of belng Judged nat to have lived." Holmes, n vuteran of the Clvil War, authar
of "The Common Law" and a Haryard Lnw Sehool tescher, was 43 years old, Before Presldent Roosovelt nominated
him to the U.S: Supreme Court In 1902, Hulmes also oxpericnced the realities of judglng the fte of lives and property
as a member of the Mnssachusetts Judiclury.

Holmes cou!d casily have been describing the meaning of the experience that Imbued the "People's Lawyer," Louis
Brandels, or the tempored cournge of Thurgeod Murshall or the Integrity of Sandra Day O'Connor 10 thwart gender dis-
crimination. That "actlon and passlon” afTectoed Mheir view ol the law's purpose.

Nidge Tolin Rolerts! professlonnl career is well-knowin Tie 3 a Washimgton insidder-avidin o atsbse group of focs
inee Supreme Comtoterds and Solicllors Generale-and o hlghly gkilled and vidued witeinn anl appelfate idvoeute, The
purrowness of that expedience is aliirmed by he adisonition that i )1 snch eaxes he was representing "cllsns” or e
Admintstration® and wis uniceountable or discunneeted from the law's proetleal and dally effecls un people ¢lagwhero,
His values, we ive told, do not come front thls experlence in the life of the law,

Another wiy 10 vxamine his experlence i theough e Gne Inw review aricle Jahn Roborts wroke, which swas pub-
Hished In April 1993 In the Duke Loy Jovimal, He was in privave practice, consu ainsd, peraps, cnly by his need for
commerclul availabllity, The nalele concepped the Constilutional reguicement, fuwd in Agtiets U, ol Mstimding G e
F it reniroment=<thia e Conrt's fucindition is Gt 10 "l Canes™ or “Contioversiea”Jx central o inlieial ogyess;
w11 npyones-gors f invake the conil's power s s nnd e long vies to declde the grenl Issues of the duy.
WHhout stidlig, e wvallnbitine of bealil insuromee fo tlis poor or elderky, borllon, environnental protection, corpo-
cate swompgedoinge of e polection of thas whone religion, mngunge, skin celor or views are not papulst s prey o
ety politieal posver fn ©angress, viioghes i e nnket Torees, unchecked exccutive decisions or, vi Justice
randeds Chsaeredbzed 1 e natdions mcroackimeiit by ien of 2¢4), well menning but without understanding,”

1eep dilvision exlsts on wmil o1 the Canrl aver o standing bs determined. Judgo Roberts's view I2 that ephemer-
ally-exerciye) pullileal judgments--not the Lex| in Antjele 1--are the essential prism through which he views hia Judicial
rofe. The Sename needs to master the teasons for the diviston in order to properly welgh Judge Roberig's exparience.

Rulylng on Chief Justive Julin Murahindl's opintan In Macby v. Madison (1803), Justive Willinm Q. Daglas wrote
T Fast v Culien (PU6R), thatthe "judleinry s an Indispensable part of the apesatiun of o federn] system.” n Mty
ineshill-«n conterporary of the tramerd’ va plivit inoase with cleated representitives--was conlronted by the wgument
the Comtmust defer ta the eleeted bronches, His response: "Ihe Judichal power of the Unhied Stotes Is extended v i
enses neising under the constitution, Could i be the nteitions of [the framer's], o say, that in aeing it the constitodog
shemld not be lopked Tnta?,,. This is o exirayogant to be svsdatadned ™ Ay whidication of that duty "would be giving ©
the leglsinture n practical and reql omnipatente,, [ond would reduca] to nothing,..n writlen gongtimation,"

Dougghas's adbvienes: i slvict gonstiaction ol e sext sind to Jolin MurshidD's fiest-hand knesiedge pertiopy alsore-
Neeted Douglngs own al Nortinwest upbeliging or his tenching. nt Yale Low Sehool or bls exviee e Cliaiioan of the
seentltivs ond FExchange Commission, e Jater wrate, in "Polnis ul Kebeltlon," that "Corporate: crests have been
Jargely tken care of by highly qualified hnvyurs. it dofine the g g rivyed pursons swho hive standlng ... But the
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and tho adminlstrative agencles have thelr own way." 1t was in Flast v, Cohen

volces of the mass of people go unheard;
smbraced the affirmatlve duty to declde reflected in the "all Caxes...or Con-

that the Court, Including Justlco Douglas,
troversy” toxt of Antlole 111,

I Flast, the Court Iad deeided that a tixpnyer had sty 1 challenge federal funds disbursed to rollgious
sechools T vlolation of the st Amendment, Al nine Justlees (Ingluding Justice Juhn Harlan, in (he only dissent) began
thiir wpalysis within the peetise textul Anicle 11t deteriine it when @ “ease” or “controversy” existed, they had w
aftirmative duty le deeide the merits oF the st salsed. Al nine ulso ngeead, as tho majority expressed i, that “whether
o prtieriliar person 15 i propen (rty w nintain the netion does not..raise separation of powers problems related to im-
proper nteefgrenee in nrens commited s e electedd] brunehes.... Sueh problems urise, if nt all, only from the substun-
tive fssues e ndividual seeks o bive adiwdicated.” The Conrt's obligation ioto deternine standing only with respeot o
its own duty In Artlcle IT1.

Adherence to (e text's duty 1o decide nd John Marshall's guldance gaverned the Warren and early Durger courts,
‘Ihey Tound stonding InAssaciotion uf Dota Provessing v. Cump(19703 (Corpucme nssocivtion had stunding w challenge
Dbanks for violiting fedural low), Borfen v, Colfings (1070) ( tenant [inmers had utniding to challenge the Agricufre
Depariment for violating the uplnd conon progran, Unitwid Stites v, Stdent Chulleag g Rigndatary Agency Proce-
direa 1213 ( law students bad stending fu thaltenge the Intersinle Compmerce Commission for violating environmentol
law) nud Roe v, Wade(1973) (v womm, wlthaugh ot pregnant throughoul the Judicial provess, had standlng 1o challenge

an nbortion law),

In 1975, Jostice Lewis Posell moved the Court wway from a strict conatruction of the teatual requirements and Ju-
dicinl duty, It was n conjentions Gght, In Warth v, Setdin, the court dented standing to low-Intome minurivy residents
who complained the adjoining twwn wis “excliding persens af fuw...lncome” (hrough exclusivnury zouing. Juslice
Powell posited thit “pralence linlitions® s paraniuunt i distermining standing beenuse ot "the proper--and prop-
orly Himited=rale ol the conrt in u demueratie society.” Afthovgh he acknowledged “judicial intorvention miy be neces-
sary 10 proteet lividunl rights,” ather nstinitioos "y be niore compatent W nddress e questions Justiee Powell
fipcorporated foto Artiofe HEstaneding o JodicInlty=condneted politdeal nssessients o e wind e eise onshould 1t be
cosolved elpewhiore’ The distent, Including genvrally conservative Justhee Byron White, belleyed Puswell's denlal of
stonding conld be explained "only by o indefensible hostility” to housing Integrmion. Echoing Marbury, the dissent
pdded; "[Clourts eannot refuse Lo fiear W ense an the myerits morely beeause they would prefer not to,"

Adherence o the pollically aempered “padence approach governeil the Jatter Binger oud Rehngquist coins Iy
Valtoy Forge Chrtsflan Cotlege v dules teais it for Sepraration of Chioely ard Stane (1982}, the majority deniel
stanlingg to a group chnlleapging the copyeyimee ol fegdersl property ab i cost u i nga-pradit eiglons s iitwigon. The
najority, ihe dissent swite, hand enpaed I Sdisseanbiling enterprise” by “emnploylhig) the vhetarie ol stinding! 1o de
prive i person, whose intetest s learly proneeted, by the v of he appariunity o pravve at his oo rigelils ave besy

vlolated."

The Court did the same in 4w v. Weight (1984), whon it denled stunding to parents of black public sohool cliil-
drerr Cillenging T excppuany proed pacindly discelmatry privat: swhunls in Cornnntintivs soder ot aesege
patlon. Cliting Judge Robert Do b cont U ol il oplhiion an Fanider oyt v QN 1088, de afer iy stated hat
At dawy of Artliele I standding is Lanti o sinjle st fdva the S el vepannion of pawers * Uineertiin whcie i
By the inherently subjeetive muitndig, of the “ueparation nl pesvers” rstiang shotdid be vented fuo she precise 1eatul
Artiele 1, the mngority, nonetiileas, conelided fhiot (e correct Jrdivisl inguicy st be: "is e figim v silwiwise nal
appeoptlaty, to b Juciclnfly cogrizabile ™ Snehan nguiry, Tistive Steyens snind o dissent, "l nadiig soore i oo
lisguise for e Comi's view of the s ol e pderlying elaims® that "ean only encoursge undisciplined, ad hoc [Iti-
etfon " A Justice Bieninh ardebeed: U1k relytng o penvalities concomming our tripartite system of government, the
Court 13 able to conehtili that e reapondents lock st avithout seknowledging the precise nature of the Injuries

they have alleged.”

I 1988, before his Supreme Court nomination, fustiee Antonin Seilla expressed his ndbiecence to the exseivl need
for judiclal political declsions. "Stonding," he wrote, "ls o crucinl msd inseparnble element’ o' the sepititlun of powers
notlon, Degause, in his view, it s of secmingly Incldental Impucnee, he added that, "For want af i hester vehicle” the
relevant text I In Article 113, Rhetorle waldo, 1t [s Justioe Seulin's confidente [n his experience in lile i the execise of
future pollticol asimen thar tnderpina his position thot he coh detenine--and Whe nmjority wf the coun situld deter-
mine--whore aind by wham a petitioner’s vlaim should be resofved. Tt also was Justive Scalin's 1992 oplnlon for the ma-
jority in Lagon v Defenders of Wikdtife (standing denfed 10 Defenders of Wlldlife members to challenge Interfor De-
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© partnent funding ol overseas activities nffecting endangered species) that provided the basls lor Jolm fobens' Duke

Joumnal peticle.
iy e bl ity 1o decide I Adtiele 11 ar John Marshall's cotemporanecus knowledge con-
Johin Roberts smbraced the Powell-Bork-Sculls view. He wrole
gueit o planent the Framers' coneept of 'the proper-mid prop:
erly ipited-aale of the conris B a demoertic sotiely™ Iw s experionee as adyvisor 10 others and as wn appellate
dilvoente--mnl appacely beliey g it e disdsdon ol sews ever exlsted--he tiso canchided i, "Sunding isan apo-
Pitical Hndtashom on Jidicial ooy ™ The cises hie vited (o dipiport such a sbviously Hawed Kistorleal coneliaion begln
prinarily in 1075 andl prlaindy witlionly the sjur iy opirdin in Warth v Selidin--when, wsyentially, Roberts Legan the
sty of s Todugpest stimscling, o mapellnen]” also miy rellect the narvose expecience ol a ghly valued wind shilled
profensional opecating in ol sverid of deciding, tstlally, how o winor how not 1o lose. Mis conclusiog olsorc
fleets a disguieting Ml 1o nden stand thie renl 11Fs consenuenees of a fudicial ducision denying a porty the right to
fnveke the Conn's power beonuse ul o ek ol stding, W sug;

Itoberts went Torthers Fle ek ledgred candidly. albelt parhups wnsvittingly, sl the stunding maguiny lagd become
i thus progrerly regnded as w doutrhine of judicinl selbaestring difTerantly, it is
il without e testnbauty (o dechle "l Coses.,or
Ides which braneh of the governnient--or fhe mnrke

Without referen)
ciingy the Trumes's viense with flie elegred hranhes,
it standing is 4 "sonstilotondly Bsed dovtring et

for many va the Courr “Standing
easentially, a prlitical iy by the Justices, to he male ad'hoe n
Cantraverey™ hat looks Hirsl w e poerit el e ensennd hen dee
Forvese-slouhl dotetne e petitione’s fate,

Wit 1espeet to standling ns Roberts wiile about i 1993, the Hepske will be deciding shesher b afling the role of
poit-electod officials miking ephemersl pulltival Jndgmnt of saeli substantlal consegioice and whether Judge Roberts
brings to the Cowrt the experlance Iy e lile af e faw it prepares hin for such o fush, Ihere bs ndly m Inguley con
ceming Judicial duty that will tell the pation e abont what to axpeat 11 idge Robens is confimed,
ollice of Selmader Harrison Sugal nod Lewis, and author !’

Mell Thomas Froto Is 8 partner In the Washington D.C.
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preme Cowrt Guse involying sianding to sug,
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