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1. Wills ¢=136

Letters from soldier overseas concern-
ing money deposited in bank, expressing de-
sire that in event of depositor’s death
grandfather should be the beneficiary, af-
forded no basis for awarding to grandfa-
ther after depositor’s death the funds thus
deposited on ground that such letters con-
stituted a wvalid disposition of property to
take effect after death, where letters were
not offered or proved in the manner and
form prescribed by statute so as to consti-
tute a valid testamentary disposition of
property. G.5. §§ 31-3, 31-26.

2, Wills €&=1
The right to dispose of property by will
is confined and regulated by statute,

3. Trusts ¢&=30Va(1) .

Letter irom soldier overseas directing
deposit of money so that he alone could
withdraw it and expressing desire that in
event of his death grandfather should be
the beneficiary without, however, transfer-
ring any present beneficial interest in mon-
ey deposited, did not create a trust in favor
of grandfather enforceable in equity.

4. Trusts g=l

An “express trust” is a fiduciary re-
lationship with respect to property, subject-
ing person by whom property is held to
equitable duties to deal with the property

for the benefit of another person and arises.

as a result of a manifestationt of an inten-
tion-to create it, and to constitute such re-
lationship there must be a transfer of title
by donor or settlor for benefit of another
and the gift must be executed.

See Words and Phrases, Permanent
Bdition, for all other definitions of
“Express Trust”.

§. Descent and distributlon €82
Gifts ¢=30(1), 66(1)
That -soldier overseas, in depositing

money in bank subject to withdrawal by
himself alone, expressed desire that in

event of his death grandfather should be
the beneficlary was insufficient to show a
gift inter vivos or causa mortis to grand-
father or to give rise to the inference of a
family settlement justifying disposition of
money deposited to grandfather,

6. Trusts &»377

In action by grandfather to have him-
self declared entitled to fund deposited in
defendant bank by a soldier, since deceased,
facts found by trial court justified allow-
ances to be paid from the fund to counsel
for defendant bank and counsel for admin.
istrator of deceased depositor and guardian
ad litem for decedent’s next of kin who
were minors.

B ]

Appeal from Superior Court, Pasquotank
County; C. Everett Thompson, Judge.

-Action by Ulysses 5. Wescott against the
First & Citizens National Bank of Eliza-
beth City and others>to have plaintiff de-
clared entitled to a fund deposited in de-
fendant bank by a soldier since deceased,
Judgment for plaintiff subject to certain
allowances from the fund to which plaintiff
excepted, and both plaintiff and defendants
appeal.

Judgment reversed on defendants’ appeal,
and affirmed on plaintiff’s appeal.

This was an action to have plaintiff de-
clared entitled to a fund deposited in de-
fendant Bank by Ulysses C. Robbins, a sol-
dier, now deceased.

The administrator of the deceased and
his next of kin, represented by guardian
ad litem, as well as the Bank, were made
parties defendant, The defendant Bank
filed answer alleging that it was a mere
stakeholder, but questioning the right of the
plaintiff to the fund as against the admin-
istrator and the next of kin who are mi-
nors.. Answers on the part of the other de-
fendants were filed admitting the allega-
tions of the complaint. No issues of fact
were raised requiring the intervention of
a jury.. Public Laws 1945, Chapter 142,

Judgment was rendered for plamuif, but
certain allowances from  the fund were
made, to which plaintiff excepted. Plaintiff
and defendants appealed.
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DEVIN, Justice.

Defendants’ Appeal,

The question presented by the defendants’
appeal is whether the facts found by the
trial judge, which were unquestioned, were
sufficient to constitute an express trust in
favor of the plaintiff with respect to the de-
posits made in defendant Bank by the de-
ceased soldier.

Ulysses C, Robbins was a sergeant in the
United States Army serving in 1945 in
Italy in a Quartermaster Truck Company.
During this time deposits were made by
him and accepted by the Bank pursuant to
instructions contained in a typewritten let-
ter from Robbins to the Bank, dated Italy,
January 15, 1945, in which letter Robbins
stated he had heretofore sent to his grand-
father, the plaintif Wescott, residing in
Elizabeth City, sums of money to. be. depos-
ited “in one of the banks in the city, for
me,” Robbins further wrote the Bank: “I

wish to establish an account with your

Bank. * * * Please deposit the money
that I will send regularly to this account, I
would like to make this an ‘in trust for’ ac-
count so I am the only person who can
withdraw from it. In case I become de-
ceased I would Iike to make an agreement
with you so as to make my beneficiary my
grandfather, whose name #nd address is
stated above, eligible to receive the money
only after I have been deceased for five
years.,” The deposits were credited on the
books of the Bank in name of “Sgt. Ulysses
C. Robbins, Quartermaster Truck Co.”
The deposits to the last date, June 9, 1945,
totalled $6900.

The record further shows that February
24, 1945, plaintiff Wescott deposited in sav-
ings account in defendant Bank $800, which
had been sent by Robbins to the plaintiff to
be deposited. This was placed by the Bank

40 SOUTH EASTERN REPORTER, 2d SERIRY

to the credit of “Ulysses C. Robbins, de-
ceased, by Ulysses S. Wescott, Agt.”

January 22, 1945, Robbins wrote to plain-
tiff from Italy as follows: “I sent some’
money to the bank awhile back for my bank
account. I didn't know whether I already
had it in my name or yours, however I
started it in my name. I made an agree-
ment if something should happen to me my
money would not be payable to my bene-
ficiary until five (5) years after the war. I
plan to use this money for my business af-
ter the war and why the five years is any-
thing could happen. 1 could be reported
dead and then not be dead. I have a good
partner for my business and some day I
hope you will meet him. I want to go back
to school after the war and study business
and law. I am planning on letting the
Government send me there and if nothing
happens I intend to go to N, Y. U. New
York University., Of course this is just my
future dreams and I guess every soldier
has them.”

The Adjutant General of U. S. Army re-
ported to the plaintiff that Ulysses C, Rob-
bins, was killed in Italy June 19, 1945, as
result of injuries incurred while. driving a
government vehicle. The death of Ulysses
C. Robbins was a fact admitted by all par-
ties, and so found by the court. Upon the
death of Robbins the fund became immedi-
ately available either for the plaintiff.or for
the defendant administrator for distribution
to the next of kin,

[1,2} Neither of the letters of Robbins
was offered or proven in the manner and
form prescribed by the statutes so as‘to con-
stitute a valid disposition of the property to
take effect after his death, and therefore
may not be regarded as affording basis for
awarding the fund t¢ the plaintiff on that
ground. . G.5, § 31-3; G.S. § 31-26. The
right to dispose of property by will is con-
ferred and regulated by statute, Paul w.
Davenport, 217 N.C. 154, 7 8.E.2d 352; In
re Perry, 193 N.C. 397, 137 S.E. 145.

{3,4] Nor may these letters be held to
create a trust in favor of the plaintifi en-
forcible in a court of equity. An express
trust has been defined as “a fiduciary rela-
tionship with respect to property, subjecting
the person by whom the property is held
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to equitable duties to deal with the property
for the benefit of another person, which
arises as a result of a manifestation of an
intention to create it.” 1 Restatement Law
of Trusts, 6. The term signifies the rela-
tionship resulting from the equitable owner-

ship of property in one person entitling him .

to certain duties on the part of another per-
son holding the legal title. 54 Am, Jur, 21,
To constitute this relationship there must
be a transfer of the title by the donor or
settlor for the benefit of another. Coon v,
Stanley, 230 Mo.App. 524, 94 S.W.2d 96.
The gift must be executed rather than ex-
ecutory upon a contingency. Cazallis v, In-
graham, 119 Me. 240, 110 A, 359.

Here the essentials of an express trust
are lacking. There was no evidence of a
transfer or assignment of a present bene-
ficial interest in the fund deposited in the
defendant Bank. There was only evidence
of a desire that in the event of the deposi-
tor's death the grandfather should be the
beneficiary. ‘That was the only sense in
which the words “beneficiary™ or “in trust
for” were used, and these were coupled
with express directions to the Bank that the
depositor should remain the sole owner of
the deposits, and that they were intended
for his own use and benefit. He declared
that only in the event of his own death

should the plaintiff become “eligible” to re-

ceive this money. The Bank so understood,
and placed the deposits to the credit of
Ulysses C. Robbins. The letters of Robbins
evidence a desire only to secure for his own
use the money he was sending back from
overseas, and do not seem to contain defi-
nite expression of purpose or intention
thereby to make a testamentary disposition
of the fund. No present beneficial intetest
was conveyed, Coon v. Stanley, supra,

[5] Nor is the evidence sufficiént to
show a gift inter vives or causa mortis,
Buffaloe v. Barnes, 226 N.C. 313, 38 S.E.2d
222, Nor are there here any facts which
would give rise to the inference of family
settlement justifying the disposition of the
fund to the plaintiff, Reynolds v. Reynolds;
208 N.C. 578, 182 S.E. 341, The fund
should be turned over to the defendant ad-
ministrator of Ulysses C, Robbins for dis-
position according to law,

On defendants’ appeal the judgment is
reversed, -
Plaintiff's Appeal.

[6] The facts found by the court below
were sufficient to justify the allowance
made in the judgment, to be paid from the
fund, to the counsel for defendant Bank
and to the counsel for the administrator
and guardian ad litem. The court directed
that the appeal be perfected for the deter-
mination of the legal questions involved.

" On plaintiff's appeal the judgment is
affirmed.
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STATE v. GAUSE,
No. 580.

Supreme Court of North Carolina.
Dee, 11, 1948,

1. Homiclde €=308(2)

Where all the evidence tends to show
murder in the first degree in that a murder
has been perpetrated by lying in wait, trial
court may instruct jury to render a verdict,
of either guilty of murder in the first degree
or not guilty; but, where evidence tends
to show that intentional killing: was with
a deadly weapon and more than one infer-
ence may be drawn from evidence in re-
spect to lying in wait, failure to charge
that a verdict of murder-in the second
degree may be returned is error. G.S. §§
14.17, 15-172,

2, Homlicide €=308(4)

It murder prosecution where more than
one inference could be drawn from evi-
dence of defendant’s lying in wait to kill
deceased, failure of trial court to include
murder in the second degree in verdicts
which jury might return was error. G.S. §§
14-17, 15-172.

3. Criminal law G=789(3)

Statement of trial judge, after re-
lating the contentions of the state in a
prosecution for murder, “and that you
should be so satisfied by the greater weight



