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THE ZEAL SHORTAGE

Anita Bernstein*

I. INTRODUCTION

Professional zeal, according to a leading treatise, “is found in the
United States in a form that, for vigor, has no rival anywhere.”' Zeal
manifests itself as a force in both the performance and the theory of
advocacy: Lawyers practice it, and they preach it. As an element of
advocacy as lawyers practice it, zeal is hard to measure.” As theory—the
preached part, an ideal for the practice of law—zeal is more amenable to
assessment, through review of a relatively contained written record.
Basic source material suggests that as theory, zeal may have hit its peak
in “vigor” about a hundred years ago.

Zeal never did enjoy universal acclaim in writings about lawyers’
ethics. When Henry Brougham thundered famously to the House of
Lords in 1820 that a lawyer should work only for the interest of his
client, no matter “the alarm, the torments, [or] the destruction” that such
zealous advocacy might inflict on others,” he expressed a sentiment
unshared among most of his English contemporaries.* In its picaresque
passage through the United States over the next two centuries, zeal

* Sam Nunn Professor of Law, Emory University, and Wallace Stevens Professor of Law,
New York Law School. I thank my Emory colleagues Robert Ahdieh and Timothy Terrell for their
thoughtful comments on earlier versions of this Article, and Harvey W. Spizz, Esq. for supporting
my participation in this Symposium. My thanks also to Roy Simon and the Hofstra Law Review for
the honor of including me in this celebration of Monroe Freedman’s influential work.

1. CHARLES W. WOLFRAM, MODERN LEGAL ETHICS § 10.3.2, at 581 (Hornbook Series
Practitioner’s ed. 1986).

2. Thanks to Chuck Wolfram for making this important comment to me at the live portion of
this Symposium.

3. Brougham was hinting about a plan he had had to introduce evidence embarrassing to the
King in the trial of Queen Caroline for adultery. WOLFRAM, supra note 1, § 10.3.1, at 580 (quoting
2 The Trial of Queen Caroline 8 (1821)).

4. James M. Altman, Considering the A.B.A.’s 1908 Canons of Ethics, 71 FORDHAM L. REV.
2395, 2443-46 (2003) (noting the mid-nineteenth-century “tradition” of taking exception to
Brougham’s expression of zealous advocacy).
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found an important admirer in George Sharswood, whose Essay on
Professional Ethics, published in 1860, became a source for the first
American Bar Association code for lawyers, the ABA Canons of
Professional Ethics.” The Canons asked, “How Far a Lawyer May Go in
Supporting a Client’s Cause.” Very far, they answered, in a bow to
Sharswood:

The lawyer owes “entire devotion to the interest of the client, warm
zeal in the maintenance and defense of his rights and the exertion of
his utmost learning and ability,” to the end that nothing be taken or be
withheld from him, save by the rules of law, legally applied. No fear of
judicial disfavor or public unpopularity should restrain him from the
full discharge of his duty. In the judicial forum the client is entitled to
the benefit of any and every remedy and defense that is authorized by
the law of the land, and he may expect his lawyer to assert every such
remedy or defense.’

After this rhetorical apogee, zeal as an American rule began to
wither, at least in its written expressions. The Canons were drafted to be
hortatory rather than disciplinary; a lawyer could dishonor them
knowing he would in consequence suffer no punishment.” This first
expression by a national professional association of its ideals for
attorneys nevertheless had an impact:® Zeal, from the start accompanied
by its prissy tag-along caution “within . ..the bounds of the law,”’
joined an expansive vision of what it meant to be a good lawyer.

5. The Canons were copied almost verbatim from the first state bar code on professional
responsibility, the Alabama State Bar Association Code of Ethics, published in 1887. Carol Rice
Andrews, Standards of Conduct for Lawyers: An 800-Year Evolution, 57 SM.U. L. REV. 1385,
1435 (2004). The Canons omitted several portions of the Alabama code that later became ABA-
drafted rules. In 1887 the Alabama code required prompt communication with clients, told lawyers
to state clear fee arrangements in advance, and prohibited in detail representations that posed
conflicts of interest. /d. at 1440-41.

6. A.B.A., OPINIONS OF THE COMMITTEE ON PROFESSIONAL ETHICS WITH THE CANONS OF
PROFESSIONAL ETHICS ANNOTATED AND CANONS OF JUDICIAL ETHICS ANNOTATED 56 (1967)
(reprinting CANONS OF PROF’L ETHICS Canon 15 (1908)). The quotation is from Sharswood’s 4n
Essay on Professional Ethics. WOLFRAM, supra note 1, § 10.3.1, at 578 n.73.

7. See MODEL CODE OF PROF’L RESPONSIBILITY Canon 7 (1980) (titling Canon 7 “A
Lawyer Should Represent a Client Zealously Within the Bounds of the Law”) (emphasis added).

8. According to one reader, the Canons not only fixed a vision of “conscientious lawyering”
on the profession but also articulated a belief in the goodness of regulation at a time when all
national regulatory work was in its infancy. Altman, supra note 4, at 2499-2500.

9. A.B.A., OPINIONS OF THE COMMITTEE ON PROFESSIONAL ETHICS WITH THE CANONS OF
PROFESSIONAL ETHICS ANNOTATED AND CANONS OF JUDICIAL ETHICS ANNOTATED 56 (1967)
(reprinting CANONS OF PROF’L ETHICS Canon 15 (1908)) (stating “within and not without the
bounds of the law”).
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When the ABA adopted its first disciplinary codification, the Model
Code of Professional Responsibility, the shaky status of zeal among
professional norms became manifest. The Code omitted zeal from its
enforceable rules, replacing the verb phrase “shall represent” with
“should represent”—its Canon 7 read “A Lawyer Should Represent a
Client Zealously Within the Bounds of the Law”'°—thereby signaling
mere guidance rather than a basis for discipline. The first Ethical
Consideration following Canon 7 declared that “[t]he duty of a lawyer,
both to his client and to the legal system, is to represent his client
zealously within the bounds of the law”''—again, a hortatory rather than
a disciplinary formulation. One might argue that, in the Code, zeal
moved indirectly to the realm of discipline as part of the rule that “[a]
lawyer shall not intentionally[:] . . . [f]ail to seek the lawful objectives of
his client through reasonably available means permitted by law and the
Disciplinary Rules . . . .”'* This rule seems to emphasize diligence more
than zeal, however.

In its next zeal-disparaging maneuver, the ABA plucked
“zealously” from boldface and blackletter in its most recent full-length
codification for lawyers, the Model Rules of Professional Conduct,
published in 1983." The Model Rules confine “zeal,” “zealous,” and
“zealously” to the Preamble and comments, using “z”-words only to
describe the lawyer as “advocate.” As described in the Rules, other
lawyer roles including mediator and counselor lack even a faint
endorsement of zeal.”” During the last ABA go-round, Ethics 2000,
“several commentators urged elimination of all reference in the Model
Rules to ‘zealousness,” even in the Comment to Rule 1.3 (and in the
Preamble).”'® These commentators’ wish did not carry the day. Zeal
remains in the Model Rules now just as it appeared in 1983." Reform

10. MODEL CODE OF PROF’L RESPONSIBILITY Canon 7 (1980).

11. MODEL CODE OF PROF’L RESPONSIBILITY EC 7-1 (1980).

12. MODEL CODE OF PROF’L RESPONSIBILITY DR 7-101(A)(1) (1980).

13.  Compare MODEL CODE OF PROF’L RESPONSIBILITY Canon 7 (1980) (being entitled as “A
Lawyer Should Represent a Client Zealously Within the Bounds of the Law”), with MODEL RULES
OF PROF’L CONDUCT R. 1.3 (1983) (“A lawyer shall act with reasonable diligence and promptness in
representing a client.”).

14. See MODEL RULES OF PROF’L CONDUCT pmbl.; R. 1.3 cmt. 1 (1983).

15. See MONROE H. FREEDMAN & ABBE SMITH, UNDERSTANDING LAWYERS’ ETHICS 83 (3d
ed. 2004).

16. GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING § 6.2, at 6-5
(3d ed. Supp. 2003).

17. See MODEL RULES OF PROF’L CONDUCT pmbl. 2, 8, R. 1.3 cmt. 1 (2004).
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efforts of this era did, however, persuade a couple of states to expunge
references to zeal from their rules governing lawyers.'®

Zeal as a professional norm does have eminent defenders. Charles
Wolfram, author of the aforementioned leading treatise, has written that
“the principle stems from concepts of individual autonomy. Each
individual in a society is the holder of rights, and the legal system
provides mechanisms by which individuals can assert and claim the
consequences of their rights.”"’ Situated in an adversary system, lawyers
must furnish zealous advocacy to their clients “for instrumental reasons:
that attitude assures that the system will work well.”” The masterly Law
of Lawyering by Geoffrey Hazard and William Hodes quotes a lexicon
with approval:

A zealous person, according to the Random House Dictionary of the
English Language, is “ardently active, devoted, or diligent,” all
qualities that most clients (as well as most observers of the legal scene)
would agree are admirable in a lawyer—as are the synonyms listed:
“enthusiastic, eager, intense, passionate, and warm.””!

A symposium celebrating Understanding Lawyers’ Ethics, a leading
monograph on legal ethics, acclaimed this book as fundamental to the
“client-centered approach to lawyers’ ethics” that supports “client
autonomy and zealous advocacy.” Monroe Freedman, joined by co-
author Abbe Smith, has used Understanding Lawyers’ Ethics, along with
numerous other writings over decades, to applaud zeal.” Today
Freedman and Smith are the leading academic advocates of this
professional norm,** which they claim has a deep base away from rule-
writers—who perhaps need to get out more, they suggest, away from the

18. Arthur J. Lachman & Peter R. Jarvis, Zeal in Client Representation—FAQs, PROF. LAW.,
2005 Symposium Issue, at 83-84.

19. WOLFRAM, supra note 1, § 10.3.2, at 581.

20. Id. §10.3.2, at 581-82.

21. HAZARD & HODES, supra note 16, § 6.2, at 6-4.

22. Katherine S. Broderick, Understanding Lawyers’ Ethics: Zealous Advocacy in a Time of
Uncertainty, 8 D.C. L. REV. 219, 220 (2004).

23. FREEDMAN & SMITH, supra note 15, at 71 (“The ethic of zeal is . . . pervasive in lawyers’
professional responsibilities because it informs all of the lawyer’s other ethical obligations with
‘entire devotion to the interest of the client.’”). For other celebrations of zeal by the authors, see
Monroe H. Freedman, The Trouble with Postmodern Zeal, 38 WM. & MARY L. REV. 63, 63 (1996);
Abbe Smith, Defending Defending: The Case for Unmitigated Zeal on Behalf of People Who Do
Terrible Things, 28 HOFSTRA L. REV. 925 (2000).

24. See Jonathan R. Cohen, The Culture of Legal Denial, 84 NEB. L. REV. 247, 264 (2005)
(calling Freedman “the adversary system’s greatest modern defender”).
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American Bar Association and other rarefied environments.” However,
inside the rule-writing bastion—and thus in legal ethics as it lives in
libraries, codes, conferences, and much scholarship—zeal struggles.

As an admirer of zeal, I seek to help this value remain central to
lawyers’ ethics. Toward this end, I spend little time in this Article saying
why. The literature skimmed over lightly in the last paragraph associates
zeal with autonomy, individual rights, a need to curb excesses by the
state, client satisfaction, and the achievement of substantively just
results.”® Lined up against its bevy of rivals, zeal has been amply
acclaimed. Readers who still disapprove of zeal and hold out for a
devastating new defense will not find one here.

Instead I argue that this great ideal—to my mind, up there in the
professional-responsibility pantheon next to loyalty and competence—is
too scarce, and I advocate reparative efforts to ease what I call a zeal
shortage. Shortage of what? Because the professional-responsibility
literature has not settled on a definition of zeal, two separate parts follow
below on this question: Part II on what zeal is, and Part Il on what it is
not. Critics have accused zeal of fueling partisan excesses, giving a
platform to bullies, and bringing falsity into venues that would
otherwise, presumably, be clean and honest.>” Not true, I contend in Part
III. Wrongful conduct is wrong by itself, and has no necessary
connection to zeal. Moreover, the absence of zeal can cause wrongful
conduct. Lawyers who err deserve blame; zeal does not.

If there is a shortage, what explains it? Part IV explores zeal in the
location that newcomers to the profession first learn in structured
conditions how to be a lawyer: the American law school.” I look at the
J.D. curriculum and the people who work with it, and consider zeal as it
emerges—or rather, fails to appear—among newly trained lawyers in the

25. See FREEDMAN & SMITH, supra note 15, at vii (“This [book] is a traditionalist, client-
centered view of the lawyer’s role in an adversary system, and corresponds to the ethical standards
that are held by a large proportion of the practicing bar.”).

26. See, e.g., FREEDMAN & SMITH, supra note 15, at 71; WOLFRAM, supra note 1, § 10.3.2, at
581; Freedman, supra note 23, at 63, 69; Smith, supra note 23, at 953.

27. See HAZARD & HODES, supra note 16, § 6.2, at 6-4 to 6-5; see also John Conlon, It’s Time
to Get Rid of the ‘z’ Words, RES GESTAE, Feb. 2001, at 50, 50; Allen K. Harris, The Professionalism
Crisis — The “Z” Words and Other Rambo Tactics: The Conference of Chief Justices’ Solution,
PROF. LAW., Winter 2001, at 1, 1, 10; Allen K. Harris, The Professionalism Crisis, PROF. LAW.,
Spring 2001, at 1, 7-8.

28. Cf Deborah L. Rhode, Legal Education: Professional Interests and Public Values, 34
IND. L. REV. 23, 24 (2000) (“Any serious commitment to improvements in the practice of law and
the regulation of lawyers must start in law schools. The foundations of our legal culture are laid in
educational institutions.”).
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early years of their careers. Part IV then ascribes baleful consequences to
the loss of zeal.

In reaction to the zeal shortage in American legal education and
post-graduate employment, Part V proposes that American professional-
responsibility codes adopt new blackletter rules to bolster this
inadequately supported professional norm. On the question of what these
new zeal rules should provide, I acknowledge an ironic neutrality—my
own shrug. Pretty much anything in drafting range that rehabilitates zeal
would improve the rules. Bring back Canon 15.* Bring back zeal as
stated in Canon 7 of the Code;* bring back EC 7-1.%' For readers who
would like to see zeal recodified but believe that all superseded ABA
provisions have moved forever off the table, I present two new ideas in
Part V. They are examples of how the only profession that makes an
explicit ethical duty of zeal might put in writing its commitment of
passionate partisanship in assisting clients—persons and entities that, by
hypothesis, need a lawyer’s help.

II. REAL ZEAL

A recent article provides a clear working definition of zeal that can
serve as a starting point. According to bar regulator Sylvia Stevens, zeal
has two elements:

First, there must be partisanship, in the sense of caring that the client
prevails in whatever is at stake, combined with emotional energy and
commitment to the representation. Second, there must be a degree of
independence, which allows for dispassionate judgment to prevent
losing sight of legal and ethical boundaries as well as the risks of
contemplated actions.”

Below I present a concordant picture of zeal, with some divergence
from this beginning. I too want to define zeal to have two parts, but I
would reserve the second half of what Stevens provides for marginal
commentary:>> While independence is necessary to zealous advocacy, so
are many other conditions, and the definition ought to address what is
fundamental. Conversely, the first half—“caring that the client prevails

29. A.B.A., OPINIONS OF THE COMMITTEE ON PROFESSIONAL ETHICS WITH THE CANONS OF
PROFESSIONAL ETHICS ANNOTATED AND CANONS OF JUDICIAL ETHICS ANNOTATED 56 (1967)
(reprinting CANONS OF PROF’L ETHICS Canon 15 (1908)).

30. MODEL CODE OF PROF’L RESPONSIBILITY Canon 7 (1980).

31. MODEL CODE OF PROF’L RESPONSIBILITY EC 7-1 (1980).

32. Sylvia Stevens, Whither Zeal? Defining ‘Zealous Representation,” OR. ST. B. BULL., July
2005, at 27, 28.

33. See infra Part I11.B (commenting on the relationship between zeal and agency).
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in whatever is at stake, combined with emotional energy and
commitment to the representation”—needs expansion. It contains two
central themes: commitment to one side (rather than to a neutral search
for truth), and passion.

A. Partisan Commitment

When fulfilling the duty of zealous advocacy, the lawyer sees his or
her relationship with a client in partisan terms. Partisanship, in the
helpful phrase of Monroe Freedman and Abbe Smith, means that a
lawyer must represent a client “with an actual or potential adversary in
mind.”** Litigation brings partisanship to the fore: parties and their
lawyers line up against “actual” adversaries on the other side of the
caption. In contexts outside litigation—counseling, “office practice,” and
transactional work—partisanship will rest further in the background, but
the lawyer still must keep this “potential adversary in mind.”*> Overt
conflict may never develop. Such a happy conclusion to the dealings
would be nice. Should conflict ensue, however, a lawyer has performed
poorly if she has not looked out in advance for the well-being of her
client. Freedman and Smith remind conscientious lawyers to anticipate
the possibility that harmony in business transactions will turn sour:

When a contract is negotiated, there is a party on the other side. A
contract, a will, or a form submitted to a government agency may well
be read at some later date with an adversary’s eye, and could become
the subject of litigation. The advice given to a client and acted upon
today may strengthen or weaken the client’s position in contentious
negotiations or in litigation next year.36

Keeping an actual or potential adversary in mind emphatically does
not mean living by the infamous war metaphors that permeate
descriptions of the American adversary system.’’ The lawyer who

34. FREEDMAN & SMITH, supra note 15, at 72.

35. Seeid.

36. Id. But see DEBORAH L. RHODE, IN THE INTERESTS OF JUSTICE: REFORMING THE LEGAL
PROFESSION 51, 55 (2000) (suggesting that “the degree of partisanship” suited to transactional work
is less than that of litigation); W. Bradley Wendel, Professionalism as Interpretation, 99 Nw. U. L.
REV. 1167, 1182 (2005) (“But transactional lawyering lacks the essential elements of litigation: an
impartial referee, orderly procedures, rules for obtaining, introducing, and excluding evidence, and a
competent opposing party. It is so different from adversarial litigation that one wonders why anyone
has ever thought to analogize the role of lawyer from one context to the other.”).

37. For a full catalogue of these clichés, see Elizabeth G. Thornburg, Metaphors Matter: How
Images of Battle, Sports, and Sex Shape the Adversary System, 10 WIS. WOMEN’S L.J. 225, 232-37
(1995).
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envisions adversaries need not harm them. Self-conscious partisan
commitment might lead a lawyer to recommend eschewing a fight and to
favor compromise, mediation, or other responses that validate where the
adversary is coming from. As the zeal-skeptic Jonathan R. Cohen rightly
points out in his recent article urging lawyers not to assist in clients’
“denial” of responsibility vis-a-vis adversaries, an aggressive hyper-
adversarial posture can enrich lawyers at the expense of their clients.’®
Maintaining a protracted fight or refusing to listen can make a defense
lawyer look more like a “tough litigator,” Professor Cohen adds, and
generate many billable hours filled with pointless bloviation.*

But zeal is not the culprit in these misdeeds. As fiduciary, the
lawyer has a duty not to enrich herself at her client’s expense. The
lawyer in Cohen’s examples may look zealous but is really just unethical
if her barking-Doberman number hurts her client while making her
richer. Even among lawyers who refrain from enriching themselves at
their clients’ expense, hyperpartisan postures plus bad manners do not
add up to zeal. Cohen’s lawyers might be interested only in hearing
themselves roar, and might be indifferent to their clients’ welfare.
Keeping “an actual or potential adversary in mind” never precludes
treating this adversary with kindness or even deference, if such treatment
would serve the needs of one’s client.*

A proper kind of partisanship to adopt when one represents a client
might be borrowed—mutatis mutandis and with a flip—from judicial
codes, recusal motions, and motions to disqualify judges: the lawyer
should represent a client with bias, interest, partiality, favoritism, and a
lack of neutrality. To get a feel for zealous advocacy, lawyers should

38. Cohen, supra note 24, at 262-63.

39. Id. at 263. Cohen adds that no contingent-fee personal injury lawyer ever got paid in one-
third of an apology. /d.

40. See FREEDMAN & SMITH, supra note 15, at 72. Thus it seems to me that zealous advocacy
can coexist with the therapeutic, faith-rooted perspective that David Link, a successful lawyer who
went on to a long tenure as dean of Notre Dame law school, recommended for lawyers:

The lawyer needs to seek out the spirit of the client and realize that what the client really

wants is not to gouge someone, but to be at peace with his or her business transactions or

personal life or whatever is involved. Historically, law, along with medicine and the

clergy, has been one of the great healing professions. It is time for lawyers to reclaim

their lives as healers and shift from the common perception that they are surrogate street

fighters.
Peter Axelrod, Discovery Practice Beyond the Law: An Antidote to Burnout and Boredom, ARIZ.
ATT’Y, July-Aug. 2001, at 24, 30; see also FREEDMAN & SMITH, supra note 15, at 124-25 (noting
that, when Monroe Freedman served on a six-person panel that included several noted opponents of
zeal, he was the only panelist who answered, in response to a hypothetical, that a litigator should
say yes if opposing counsel asked for an extension to attend his son’s graduation, when the
extension would not harm the client).
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peruse what the Code of Judicial Conduct and § 455 of Title 28 of the
United States Code proscribe.”' The experience of zeal resembles how
you feel when you have a stake in an outcome, when a member of your
family is involved in a matter, when you know something material and
central in a dispute, or when you have worked in the area and have been
through its battles. Lawyers who represent clients should cultivate some
of the traits and attitudes that get judges thrown off cases.

B. Passion

In their co-authored treatise, two leading authorities on legal ethics,
Geoffrey Hazard and William Hodes, equate zeal with “effectiveness,
creativity, and attention to detail.”** While none of these three
characteristics alone corresponds to zeal—especially “effectiveness,”
which looks more at results than demeanor—in combination they
convey some of what the duty of zealous advocacy demands. I would
say “passion” instead, and I believe that Hazard and Hodes intend
something similar.*

This word, so full of emotional, religious, and sexual connotations,
may seem alien at first to professional responsibility. Etymologically
related to suffering** (as in the Mel Gibson blockbuster film of 2004%),
“passion” means intense feeling, often oriented toward an ideal or
abstraction.*® American professional-responsibility rules have not

41. MODEL CODE OF JUD. CONDUCT Canon 3(E)(1) (1995) (requiring a judge to “disqualify
himself or herself in a proceeding in which the judge’s impartiality might reasonably be
questioned”); 28 U.S.C. § 455(a) (2000) (providing that a judge “shall disqualify himself in any
proceeding in which his impartiality might reasonably be questioned”); id. § 455(b)(1) (adding that
the judge should also disqualify himself if “he has a personal bias or prejudice concerning a party,
or personal knowledge of disputed evidentiary facts concerning the proceeding”); Johnson v.
Mississippi, 403 U.S. 212, 216 (1971) (stating that “‘an unbiased judge’ is essential to due
process”); TZ Land & Cattle Co. v. Condict, 795 P.2d 1204, 1211 (Wyo. 1990) (noting, in the
judicial disqualification context, that “[p]rejudice involves a prejudgment or forming of an opinion
without sufficient knowledge or examination. Bias is a leaning of the mind or an inclination toward
one person over another”) (quoting Cline v. Sawyer, 600 P.2d 725, 729 (Wyo. 1979)).

42. HAZARD & HODES, supra note 16, § 6.2, at 6-4.

43. See supra note 21 and accompanying text (quoting Hazard and Hodes as noting that
“passionate” is a synonym for “zealous”); see also Abbe Smith, Burdening the Least of Us: “Race-
Conscious” Ethics in Criminal Defense, 77 TEX. L. REV. 1585, 1599-1601 (1999) (insisting on
passion in criminal-defense litigation).

44. ONLINE ETYMOLOGY DICTIONARY (Douglas Harper ed. 2001),
http://www.etymonline.com/index.php?search=passion&searchmode=none (last visited Mar. 4,
2006).

45. See THE PASSION OF THE CHRIST (Newmarket Films 2004).
46. See ENCARTA WORLD ENGLISH DICTIONARY (North American ed. 2005), available at
http://encarta.msn.com/dictionary 1861724087/passion.html (last visited Mar. 4, 2006).
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exactly embraced feelings.”” Yet the duty of zeal implicitly recognizes
that enthusiasm, energy, and benevolent effort are all central to
advocacy. When Hazard and Hodes identify “creativity” as part of
zeal,®® for example, they cannot be using the word to reference an artistic
tendency that is likely present before a person is born (such as the
potential to compose music or draw figuratively); they must be talking
about the application of an inspired force. The zealous lawyer summons
up, and strains to deploy, imaginative resources to exceed the efforts of
her adversary.

Here zeal manifests itself as absent when a lawyer feels bored by,
indifferent to, or cut off from the mix of needs and questions that the
client has presented. Zeal-as-passion can fail to appear right from the
start of representation, as many junior associates in large law firms can
attest.”” It can show up at the beginning of a retainer, then fade later on.
Distasteful revelations about a client or a matter can make it go away.”
The loss of zeal can permeate a lawyer’s entire work experience,
resembling or coexisting with clinical depression.”!

With this reference to depression, I hope to keep separate two “z
words: Our word is not zest, or what one dictionary defines as “hearty
enjoyment.”>> Lucky lawyers experience zest and zeal in combination,
and both words make reference to feeling; but whereas zest is a happy

9

47. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 16 cmt. d (2000)
(stating that the duty of zealous advocacy does not mean “that lawyers are legally required to
function with a certain emotion or style of litigating, negotiating, or counseling”).

48. See HAZARD & HODES, supra note 16, § 6.2, at 6-4.

49. See infra text accompanying notes 98-99.

50. See discussion infra Part V.B.5.

51. Axelrod relates tedium to depression:

The work also can take on the flavor of unending routine, and we may find ourselves in a

rut and feeling stale. It is not unusual for a lawyer to experience life as a runaway train

perpetually riding on a circular track. If unchecked, burnout and boredom or even a

situational, low-level depression can ensue, and life is not what we want it to be.
Axelrod, supra note 40, at 26. In this discussion of zeal, I want to put to one side depression as an
illness, even though it may bear closely on the subject. American lawyers suffer disproportionately
from both clinical depression and diffuse unhappiness or dissatisfaction, as happiness expert Martin
Seligman and two lawyer-coauthors explain in a law review article. Martin E.P. Seligman et al.,
Why Lawyers Are Unhappy, 23 CARDOZO L. REV. 33 (2001); see also Patrick J. Schiltz, On Being a
Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and Unethical Profession, 52
VAND. L. REV. 871 (1999). Seligman, Verkuil, and Kang suggest that Seligman’s construct,
“learned optimism,” might be extended to brighten the work life of lawyers. See Seligman et al.,
supra, at 50. In a similar vein, I will claim that more zeal in the practice of law might induce more
happiness among lawyers. See, e.g., infra text accompanying note 99.

52. ENCARTA WORLD ENGLISH DICTIONARY (North  American ed. 2005),
http://encarta.msn.com/dictionary /zest.html (last visited Mar. 4, 2006).
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condition, zeal need not be so.” Recall Hazard’s and Hodes’
“enthusiastic, eager, intense, passionate, and warm.”* Negate each of
the adjectives and you’ll find an absence of both zest and zeal; but only
the latter lack is a problem for professional responsibility.

III. MISTAKING ZEAL FOR SOMETHING ELSE

Continuing this theme of mixing up zeal with another quality, this
Part explores two erroneous understandings of the word in professional
responsibility. One error, equating zeal with zealotry, derives from
aversion to zeal. The other error, equating zeal with agency, is a
friendlier lapse but one still in need of rectification.

A. Zeal # Zealotry

This erroneous understanding of zeal makes an obvious mistake.
“Zealotry” is not a synonym for, but rather a pejorative twist on, the
noun before us.” One can no more fairly equate “zeal” with “zealotry”
than one can call religious faith “fanaticism,” precision ‘“nitpicking,”
careful teaching “pedantry,” a slender person “emaciated,” a sturdier one
“morbidly obese,” and so on.>® Lawyers, of all people, ought to take
better care with their words.

Nevertheless, too many lawyers think of zealotry when they hear
“zeal.” One critique of the profession proceeds as if lawyers have
affirmed raw-meat, crazed zealotry as their professional ideal.”’
Contemporary movements that seek more civility, courtesy, or
professionalism originated in the distaste that Warren Burger, former
Chief Justice of the United States Supreme Court, felt for what he called
“adrenalin-fueled lawyers**—or what Freedman and Smith tartly call
“lawyers representing unpopular clients in civil rights, civil liberties, and
criminal cases.” As Freedman and Smith go on to argue, the

53. Compare id. (defining “zest”), with id., http://encarta.msn.com/dictionary /zeal.html (last
visited Mar. 4, 2006) (defining “zeal”).

54. See supra note 21 and accompanying text.

55. Lachman & Jarvis, supra note 18, at 81.

56. See HAZARD & HODES, supra note 16, § 6.2, at 6-4 (“But that is not zealousness—it is
zealousness run amok.”).

57. Lachman & Jarvis, supra note 18, at 81 (citing THANE ROSENBAUM, THE MYTH OF
MORAL JUSTICE: WHY OUR LEGAL SYSTEM FAILS TO DO WHAT’S RIGHT 129-32 (2004)). Lachman
and Jarvis describe Rosenbaum’s description of zealotry as “a four-page tirade” under the heading
“Zealous Advocacy.” Id.

58. FREEDMAN & SMITH, supra note 15, at 123.

59. Id.
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professionalism movement and zealous advocacy cannot coexist.”’ We
have noted that some state bar authorities dropped the duty of zeal from
their rulebooks when they found it too easy to equate zeal with
zealotry.®’ Going further, Hazard and Hodes, who hold zeal in high
esteem, report that critics have read into the duty of zeal as stated in
Canon 7 of the Model Code of Professional Responsibility not only
zealotry, but a justification or excuse for “unethical or otherwise
wrongful lawyer conduct, so long as the activity was nominally carried
out in the service of a client.”*

To say that the duty of zeal or zealous advocacy refers to a lawyer’s
license to act unethically is not only preposterous—why would a
codification offering itself as a “model” for either “professional
responsibility” (the ABA’s Model Code) or “professional conduct” (the
ABA’s Model Rules) ever write in language giving attorneys permission
to do the flat-out wrong thing?—but also refuted in American
authoritative texts on lawyers’ ethics, all of which robustly reject the
“zealotry” twist on zeal.” Our current rulebook, the Model Rules of
Professional Conduct, falsifies this misunderstanding of zeal by
condemning excess partisanship pervasively in a range of contexts.
Commentary to the rule on diligence, Rule 1.3 (today the closest thing to
a blackletter model zeal rule) reminds lawyers to fulfill this obligation
without becoming abusive: “The lawyer’s duty to act with reasonable
diligence does not require the use of offensive tactics or preclude the
treating of all persons involved in the legal process with courtesy and
respect.”® Rules captioned “Meritorious Claims and Contentions,”
“Candor Toward the Tribunal,” “Fairness to Opposing Party and
Counsel,” “Special Responsibilities of a Prosecutor,” “Truthfulness in

60. See id. at 127; David L. Lee & Sarah R. Masarachia, “Kiss My Grits!” and Other
Eloquent Retorts: Incivility in Legal Writing, CHI. B. ASS’N REC., Apr. 1999, at 28, 29 (referring to
a “myth” that incivility is “zealous representation™). For a slightly different view on this question,
splitting the difference, see Sandra Day O’Connor, Professionalism, 78 OR. L. REV. 385, 389 (1999)
(“In my view, incivility disserves the client because it wastes time and energy . . . [i]t is hardly the
case that the least contentious lawyer always loses. It is enough for the ideas and positions of the
parties to clash; it is wasteful and self-defeating for the lawyers to do so as well.”).

61. See supra note 18 and accompanying text; Allison Lucas, Note, Friends of the Court? The
Ethics of Amicus Brief Writing in First Amendment Litigation, 26 FORDHAM URB. L.J. 1605, 1630
n.175 (1999).

62. HAZARD & HODES, supra note 16, § 6.2, at 6-4. “Such an interpretation would be wrong,
of course,” the authors continue, “for lawyers have never had a special dispensation to aid a client’s
cause through unethical or unlawful means . . . .” Id.

63. Lachman & Jarvis, supra note 18, at 81 (“Nowhere in any ethical rule or commentary is it
even suggested that ‘zealotry,” as opposed to ‘zeal,” is an appropriate standard of lawyer conduct.”).

64. MODEL RULES OF PROF’L CONDUCT R. 1.3 cmt. 1 (2004). This addition to the Rule 1.3
comments came from the Ethics 2000 revision effort, codified in 2002.
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Statements to Others,” “Dealing with Unrepresented Person,” and
“Respect for Rights of Third Persons”® are only some of the rules and
precepts that make excess partisanship, or what Hazard and Hodes call
overzealousness,* a basis of professional discipline.

B.  Zeal # Agency

A recent article associates zeal with “a purely agency approach” to
the task of representing clients. It finds this “agency approach” present
in published works by Monroe Freedman, Geoffrey Hazard, William
Hodes, and Charles Wolfram.®” Because none of these writers uses this
label to describe his own take on the duty of zeal, a reader should reflect
before equating zeal with “agency.”

Associating zeal with agency is considerably more accurate than
the zealotry slur but is not precise enough. Zealotry is entirely bad.
Agency, not at all bad, functions alongside zeal, each adding separate
elements to the relation between lawyer and client. In an agency
relationship, parties come together united in interest. The agent can bind
the principal by words or actions; the interests and wishes of the
principal guide the agent.®® Zeal, by contrast, is an aspect or attitude that
makes the agent’s relationship to the principal more focused, fervid, and
intense.

To see what the “agency approach” misses, one might work from
“the torture memo,”” which became a trope among professional-
responsibility scholars in 2004. Imagine a client, the President of the
United States, who says to his lawyer, “I want to order the torture of
noncombatant civilians and get away with it. Give me a memo saying

65. Seeid. atRR.1.3,3.1,3.3-4,3.8,4.1,4.3-4.

66. HAZARD & HODES, supra note 16, § 6.2, at 6-4. For a slightly different recitation of
provisions in the Model Rules that oppose overzealousness, see id. § 6.2, at 6-5.

67. Lachman & Jarvis, supra note 18, at 85 & n.24.

68. See RESTATEMENT (SECOND) OF AGENCY § 1 (1958).

69. In the summer of 2004, the Washington Post published a memorandum dated August
2002 and prepared by the Office of Legal Counsel, called “Re: Standards of Conduct for
Interrogation under 18 U.S.C. 2340-2340A.” This memorandum responded to a request for advice
from the White House on how aggressively the CIA could interrogate men apprehended outside the
United States who were suspected of being terrorists. Dana Priest, Justice Dept. Says Torture ‘May
Be Justified,” WASHINGTONPOST.COM, June 13, 2004, http://www.washingtonpost.com/wp-
dyn/articles/A38894-2004Jun13.html. A PDF version of the memorandum is available.
Memorandum for Alberto R. Gonzales, Counsel to the President, from the Office of Legal Counsel,
U.S. Department of Justice (Aug. 1, 2002), available at http://www.washingtonpost.com/wp-
srv/nation/documents/dojinterrogationmemo20020801.pdf. In December 2004, the Office of Legal
Counsel repudiated the memorandum. See Marisa Lopez, Note, Professional Responsibility:
Tortured Independence in the Office of Legal Counsel, 57 FLA. L. REV. 685, 689 (2005).
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I’m acting lawfully when I do so.” The “agency approach” urges the
lawyer to act on his client’s desire as his own, and work to remove
barriers to the execution of the client’s wishes. Under this agency
approach, the lawyer probably ought to get busy finding and expressing
a torture-permissive stance in the law.

Zealous advocacy, by contrast, decrees no such thing. Because this
duty does not lay down a result that the lawyer must achieve, it does not
preclude any outcome. Thus, whereas “agency” urges the President’s
lawyer to do the President’s bidding, zealous advocacy tells the
President’s lawyer to favor the President vis-a-vis the President’s actual
or potential adversaries and to bring enthusiastic commitment to the task
of advocacy. Certainly a zealous lawyer has no professional duty to obey
anyone’s orders to write memoranda. Partisanship favoring the President
might lead the lawyer to any number of alternative responses. The
lawyer might choose to render initially unwelcome advice,” undertake
more “neutral” torture research to present a nuanced picture to the
President, or probe the request to discover what this unique client “really
wants.” Later, after engaging with the President’s desires and
considering his or her own professional obligations,’" the lawyer might
decide not to give this client what he wants. Again, because the duty of
zeal takes form in attitude and aspect rather than in any particular action,
the duty of zealous advocacy does not prohibit the lawyer from refusing,
as an agent, to effect the wishes of others.

IV. ZEAL MISUNDERSTOOD IN THEORY AND PRACTICE

Having noted the suggestion that the rules on zeal come from an
arid ivory tower rather than from the ethics of practicing lawyers on the
ground,”” we may now explore the possibility of a link between the
academy and anti-zeal ideology. To some this claim might sound utterly

70. See MODEL RULES OF PROF’L CONDUCT R. 2.1 cmt. 1 (2004) (“A client is entitled to
straightforward advice expressing the lawyer’s honest assessment. Legal advice often involves
unpleasant facts and alternatives that a client may be disinclined to confront. . . . [A] lawyer should
not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the
client.”).

71. One commentator has suggested that the memorandum created by the Office of Legal
Counsel in 2002 evidenced a breach of professional responsibility. The lawyer-authors may have
assisted or counseled a client in criminal activity. Lopez, supra note 69, at 712; see also Wendel,
supra note 36, at 1228-29 (faulting the work product of the Office of Legal Counsel as a poorly
written memorandum, because it included no reference to easily obtained primary material on point
and failed to identify the position it took as outside the mainstream).

72. See supra note 25 and accompanying text (discussing how Freedman and Smith believe
that the A.B.A. rule-writers may need to get out more).
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contrary to fact. Ethics scholar Douglas Yarn, for instance, writes that
“zealous advocacy is taught in law schools, permeates legal pedagogy,
and is reinforced by legal institutions and the media.”” In this Part, I
detail my disagreement with the portion of this criticism that addresses
law schools. Professor Yarn’s claim that “legal institutions and the
media” reinforce zealous advocacy is too vague for challenge, but legal
pedagogy is relatively available for examination.

A. lIdeological Impediments to Zeal in Legal Education

Neutrality and anti-partisanship are, pace Professor Yarn, virtues in
the law school curriculum, where they may be getting stronger at the
expense of zeal. This result derives from structures inside the law
school. Some of these structures are longstanding, and some more
recent. Neutrality is utterly praiseworthy in many settings—Ilaboratories,
for example, or tribunals. Neutrality also is useful to lawyers in
application: an effective advocate must grasp the concept of
disinterested truth. Inside a milieu that prizes neutrality, however,
zealous advocacy becomes harder to teach.

The curriculum is mostly in the hands of tenure-track law
professors, a group of lawyers with little experience advocating for
clients. Upper-tier schools often hire entry-level teachers who have
never practiced law,”* as if having once pressed for a client’s advantage
soils a candidate. Schools situated further down in the rankings do put
seasoned lawyers onto their tenure tracks—some even have a rule or
custom that insists on some practice experience—but a typical assistant
professor will have spent fewer than five years in practice.”” Although

73. Douglas H. Yarn, The Attorney as Duelist’s Friend: Lessons from the Code Duello, 51
CASE W. RES. L. REV. 69, 71 (2000).

74. See generally Harry T. Edwards, The Growing Disjunction Between Legal Education and
the Legal Profession, 91 MICH. L. REV. 34, 35 (1992) (describing the “reality that many ‘elite’ law
faculties in the United States now have significant contingents of ‘impractical’ scholars, who are
‘disdainful of the practice of law’”).

75. See Stephen Wizner, What Is a Law School?, 38 EMORY L.J. 701, 710 (1989) (deploring
law professors’ inexperience in law practice and endorsing the 1947 proposal of Jerome Frank that
five to ten years of practice should become a minimum entering credential for this profession). One
study found an apparent disdain for practice experience even among those who set pay for legal
writing faculty. Legal-writing instructors are not paid more for more years of practice experience,
even though “legal writing is a skills course.” Elizabeth M. Iglesias et al., Labor and Employment in
the Academy—A Critical Look at the Ivory Tower: Proceedings of the 2002 Annual Meeting of the
Association of American Law Schools, Joint Program of the Section on Labor Relations and
Employment Law and Section on Minority Groups, 6 EMPLOYEE RTS. & EMP. POL’Y J. 129, 143
(2002) (citing Jan M. Levine & Kathryn M. Stanchi, Women Writing & Wages: Breaking the Last
Taboo, 7 WM. & MARY J. WOMEN & L. 551, 573-74 (2001)).
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many of this cohort have had the chance to deploy zeal on behalf of a
client (especially if they have come from government), their relatively
brief time in practice, and often their lack of client contact during this
period, can leave them unfamiliar with the taste of professional zeal.

Within the law school as an institution, many faculty, students, and
administrators alike find that eschewing zeal makes for a shrewd
professional strategy under conditions of uncertainty. Here neutrality
flourishes at the expense of zeal. It can look like purity, an absence of
corruption and blemish. Neutrality has never suffered in the law school
vernacular the way zeal gets twisted into zealotry. Why join the “raw-
meat eaters, crazed and maniacal, easily volatile, eager to uncork,
aggressive and competitive to the core,”’® whoever these people may be?
A student or professor or administrator (right up to the dean) would
likely prefer to identify with the judge than the hireling-advocate. In law
school, nobody criticizes anybody for being too neutral.

Meanwhile, within law as an academic discipline, zeal gets
undermined by the facetiously named “physics envy,” a desire among
law teachers to appear more like specialists in the hard sciences. A much
noted shift over the last generation reported that law teachers have
turned away from practice and toward theory.”” The enlarged supply of
applicants for new teaching positions not only raised standards for
admission to the professoriat but also created a need for more refined
criteria to help identify the best candidates. To suit both needs, a
doctorate in a field other than law became a useful entering credential.”®

Physics-envy fields, if they may be so called (and
anthropomorphized for this purpose), appear to take a dim view of zeal.
Standing at the apex of the physics-envy hierarchy, the natural sciences
remember a beleaguered Galileo at the end of his studies, vanquished by
the tyranny of zealots. In some sciences, notably epidemiology, the
powerful “null hypothesis” tells researchers always to believe in nothing
until something almost undeniable emerges. The tort-reform catchphrase
“junk science,” often intoned in the academy, was coined not to cover
every type of bad science but only assertions that ascribe causality to
antecedents without waiting for p values to show a reliable correlation—
in other words, the kind of assertions that a zealous advocate would be
inclined to make.

76. ROSENBAUM, supra note 57, at 132.

77. The seminal work is Edwards, supra note 74. Shepard’s reports 464 citations to that
article (checked Mar. 28, 2006).

78. See id. at 48-50 (expressing concern that the “rise of the various ‘law
and’ . . . movements” is endangering the balance between “practical” and “impractical” professors).



CC17.BERNSTEIN 6/11/2006 2:47:18 PM

2006] THE ZEAL SHORTAGE 1181

Quantitative measures of law schools—the infamous rankings—
have also found a home inside this institution. Such measures do not
quash zeal in the J.D. curriculum but may have helped to erode it. When
law schools struggle (perhaps more than zealously enough) to gain at the
expense of their near-peer institutions, they must cloak their efforts in an
official ideology of neutrality. Players in the game who want better
ordinal numbers make suggestions about which percentiles of LSAT
scores to count, how to adjust median salaries of graduates to reflect
regional differences, which new variables might go into the mix, and
similar tinkering, rather than openly articulate a partisan stance. Living
under conditions of perpetual ranking and reranking, law school faculties
and administrators absorb the grind of data. The partisan crunching of
numbers asks them to repudiate what accompanies zeal: unabashed
favoritism, an emotional stake in outcomes, loyalty to a person or entity
at the expense of methodological rigor, and the sense that one has a
distinct adversary.

B.  Consequences for the Training of Lawyers

The law school curriculum steeps students in distance and the
educing of principles that are independent of any individual’s particular
interests. First-year students who visualize the formation of a hairy
hand,” feel revolted when they hear about people claiming “necessity”
to eat human flesh,” flinch to imagine being the wild fox that becomes
property through capture,*® and so on quickly learn that the right
response to the case law before them is detached analysis and that they
were wrong—or, at best, they wasted their own time—when they
thought and felt as they did. Assigned as mandatory reading, this case
law becomes an exercise in finding correctness via synthesis: One
partisan seeks one outcome; an adversary seeks the opposite outcome;
the court decides.*> A case comes out one way and then another reverses
course. Here an advocate is always the means to a more important
synthetic end: the partisan attorney ranks below the impartial judge.*

79. See Hawkins v. McGee, 146 A. 641 (N.H. 1929).

80. See Regina v. Dudley, 14 Q.B.D. 273 (1884).

81. See Pierson v. Post, 3 Cai. R. 175 (N.Y. Sup. Ct. 1805).

82. The point is a venerable one in critical legal scholarship and, as a descriptive matter, not
controversial. For a classic expression, see Duncan Kennedy, Legal Education as Training for
Hierarchy, in THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE 38, 39-41 (David Kairys ed., rev.
ed. 1990) (arguing that law school encourages students not to think about the client advocacy they
will face after graduation).

83. Like prestige hierarchies generally, the superiority of the judge over the lawyer may seem
inherent rather than fabricated by human beings. Yet it is possible for the hierarchy to be reversed.
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In “Socratic” colloquy between instructor-Socrates and first-year
student,* any claim or argument can provoke an equal and opposite
rejoinder. The classroom spectacle prizes speed over loyalty. Students
escape humiliation when they can swiftly bat away peripheries to score a
point, and, as they hurtle through the semester, thoroughness means
dispatching both sides of an argument rather than getting to the bottom
of one party’s case. When students finish the term, final examinations
often reward the neutrals who found and discussed every point of
contention—as if each were no better and no worse than all others—
above the partisans who advocated for one side over another.

The standard course on professional responsibility, presenting its
codified hymns to zealous advocacy, provides a venue to consider zeal
with more approval. Zeal turns up here in a bad light, however. Whereas
other required courses disparage zeal only implicitly, classes about the
legal profession frequently attack it head-on. Course materials frequently
depict zeal as the root of evils: In the throes of too much zeal, a lawyer
will lie, cheat, smear honest witnesses, snarl at opposing counsel, illicitly
destroy documents, and so on. Some teachers interpret the buzzword
“professionalism” as a response to zeal, identified as a problem.®

Classroom critiques of zeal will seldom dwell on the possibility that
lawyers’ affronts to truth and decency can originate in causes other than
hyperpartisanship. A lawyer or a firm might be in the habit of
dishonesty, for example, and persist in cheating adversaries or telling
lies in a kind of path dependency, without any desire to do anything for a
client. A more focused attorney or law firm might have lied in pursuit of
a side agenda unrelated to partisanship. False statements and other rule-
violating behaviors can result from carelessness as well as from an
ardent desire to win. When zeal serves in the professional-responsibility
classroom as shorthand for the opposite of truth and decency,*® the result

See Ronald J. Allen et al., The German Advantage in Civil Procedure: A Plea for More Details and
Fewer Generalities in Comparative Scholarship, 82 Nw. U. L. REV. 705, 747-48 (1988)
(summarizing data to suggest that German judges enjoy less prestige than their American
counterparts).

84. Marina Angel, Women in Legal Education: What It’s Like to Be Part of a Perpetual First
Wave or the Case of the Disappearing Women, 61 TEMP. L. REV. 799, 810 (1988) (“The Socratic
method is based on several premises. First, the teacher is ‘God = Socrates.” Second, there is truth,
and ‘God = Socrates’ knows what it is.”).

85. See supra notes 58-62 and accompanying text; see also Yarn, supra note 73, at 72 (“In an
effort to limit possible abuses made under the guise of permissible zeal, members of the bench and
bar founded the professionalism or civility movement.”).

86. See, e.g., Douglas R. Richmond, The Ethics of Zealous Advocacy: Civility, Candor and
Parlor Tricks, 34 TEX. TECH. L. REV. 3, 58 (2002) (“‘[Z]ealous advocacy,” however that term may
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is not only a misrepresentation of zeal but an unfair exoneration of other
sources of dishonesty and injury in the practice of law.

The extracurricular side of legal education also expresses some
disapproval of zeal. Law reviews honor and demand impartial
scholarship;®” students who serve on these journals learn about the norm
of confessing in the first footnote any personal stake that the writer has
in the thesis of the article.*® Used as judgments of articles or student
notes under review, words like “advocacy” and “agenda” contrast
pejoratively to an ideal of disinterestedness. Moot Court winners are
proficient at 