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For the January 10 class
Exercise 5-A
Chapter 5, page 73

This exercise requires you to redraft (rewrite) the sentence below.  Find the loophole and rewrite the sentence to close the loophole.  You can do the rewriting inside this Word file.  That’s why you’re receiving it as a Word file and not as a PDF. 


The sentence appears twice below.  A and B are identical.  Rewrite B.  Don’t change A.  That will allow you to see on one page both the original and your rewrite.

On the next page is § 5.11 from Chapter 5, on which this exercise is based.

After you rewrite the sentence, print both pages of this document and bring them to class.  You might be called on to explain your reasoning.

A. original (don’t change this one) — 
The Seller represents and warrants that it has not used any materials in the Factory that the law requires a property owner to abate at the owner’s expense.


B.  your rewrite (do change this one) — 

The Seller represents and warrants that it has not used any materials in the Factory that the law requires a property owner to abate at the owner’s expense.

§ 5.11  FIND AND CLOSE LOOPHOLES.  

Assume your client wants to buy a factory built in 1981.  The current owner bought it in 1988 from the original owner and is now selling it to your client.  


You and your client are concerned about the possibility of toxic materials on the premises.  You are not worried about steel barrels with warning labels on them.  Your client has examined the place thoroughly, and none can be found.  You are worried about chemicals that the factory might have used in the past and that might have seeped into the soil, where they would be invisible.  Under federal law, the property owner must pay the cost of removing toxic materials, which can be incredibly expensive.  In some situations, the expense can bankrupt the owner.  Right now the seller owns the property.  After the closing, your client will own it.


The sale contract has been drafted, but the parties have not yet signed it.  The contract contains this sentence:

The Seller represents and warrants that it has not used any materials in the Factory that the law requires a property owner to abate at the owner’s expense.

Find the loophole.  It does not matter who drafted the sentence.  The seller’s lawyer might have inserted the loophole deliberately.  Or if you drafted the sentence, you might have included the loophole by accident.  The only thing that matters is that the problem sentence is in the contract, which the parties have not yet signed.


You can advise your client not to sign until you have renegotiated the contract and redrafted the sentence to remove the loophole.  But first, you must find it.  How would you redraft the sentence to protect your client from bearing the expense of removing toxic materials once the sale closes?

