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1. Syllabus:  Reading assignments are set forth in this syllabus. The class-by-class 
breakdowns and dates represent approximations. During the semester, there will be 
alterations, deletions and additions.  Any changes will be announced in class.   
 

2. Course Objectives: The goals of this course are: (A) to develop and cultivate the ability 
to craft constitutional law arguments of the highest quality by the standards of the legal 
profession, with the aim of persuading judicial and other decisionmakers.  As in your 
other courses, this will require you to (1) master the relevant policy, text, history and 
precedent and (2) integrate those elements into an intellectually satisfying whole; (B) 
increase the capacity to provide appropriate advice to clients whose problems involve 
constitutional law issues; and (C) to cultivate your knowledge of matters of constitutional 
law so that, in turn, you may individually and collectively raise the level of our local, 
state, and national discourse on important matters of constitutional law. 
 

3. Texts: Required materials: Kathleen M. Sullivan & Noah Feldman, Constitutional Law 
(19th ed. 2016) (indicated in reading assignments as “CB”).  On an experimental basis, and 
for the first time (for me at least) I am going to use the optional “Casebook Plus” digital 
features of the Casebook to supplement the book itself.  Some of this digital material will be 
specifically referenced in class and you will be responsible for it.  Other “Plus” features, such 
as practice questions, will be available to you as recommended resources.  I welcome your 
feedback regarding the utility of this feature.  It comes at an additional cost to you, and I am 
very curious as to the cost-benefit analysis of these features from your individual and 
collective perspectives. 
 

4. Preparation & Participation: You are expected to read and think about the assigned 
material before each class.  Likewise, you are expected to contribute to the classroom 
discussions on both a voluntary and involuntary basis.  I will call on you.  Your 
participation may impact your grade. 
 

5. TWEN: There is a TWEN page for this course.  To register (1) go to 
lawschool.westlaw.com (2) click on TWEN (3) choose “add course” and add this course.  
Once you have registered you will have the ability to engage in substantive discussions 
with your fellow students.  I will also use TWEN to post course materials.  I encourage 
you to use the TWEN list serve to discuss substantive matters relating to the course.  I 
may monitor these discussions as a matter of interest, but will not be intervening as a 
matter of course.   
 

6. Attendance: Regular, on-time attendance is the expectation. Accommodations will be 
made for compelling circumstances.    
 

7. Amount of Time Spent for Credit: The American Bar Association requires that you 
spend at least six hours per week, on average, outside of class studying for this 3-credit 
course. This is in addition to the four hours a week we spend in class.  (The ABA has a 



formula for determining the requirement.  In other courses, the required number of out-
of-class hours may be different.) 
 

8. Exams: Your grade will turn primarily on a final exam at the end of the semester.  More 
will be said this in due course.  I will be covering matters in class that are not part of the 
readings, and your readings will cover matters that are not covered in class. All of it is 
fair game for the exam. You will develop a good sense of the relative import of the 
material as the semester develops, but I will also give some additional guidance on this in 
the days leading up to the exam. 
 

9. Laptops:  As you know, some professors in the school have banned laptops.  Personally, 
I think they are doing you a favor.  I have decided, however, that you are allowed to use 
your laptops in our class for note-taking purposes.  Using laptops for other purposes 
(chatting, emailing, surfing, gaming) is prohibited, mostly because it is distracting for 
both you and those around you.  A compelling articulation of the view that handwritten 
note-taking promotes greater overall learning may be found at Dorf on Law,  
http://michaeldorf.org/2006_11_01_archive.html  
 

10. Office: My office (463-7236) is in Room 215. You are welcome to drop by at any time; 
if I’m in and can’t meet with you right away, we’ll find a time to do so.  My “formal” 
office hours will be determined early in the semester and I will attempt to coordinate 
these with your schedules to the extent feasible.   You may also make an appointment to 
meet with me by emailing me.   

 
 
For the First Class Session Please Read Assignments 1 & 2 (through to p 502) (some of which 
should be review) 
 
I. Introduction 

1. Semester 1 Refresher and/or Semester II Background:  

US Const. Amdts I-X, XIII-XV;  

Against Whom or What Does the Constitution Protect? The Concept of State 
Action:  pp 851-868 (with particular attention to the Civil Rights Cases and 
Shelley v. Kraemer) 

 Enumerated and Unenumerated Rights, Incorporation of the Bill of Rights 
through the Due Process Clause  pp 462-466 

II.  Substantive Due Process  

2. Substantive Due Process and Economic Liberties:   
a. Refresh your recollection of Lochner v. New York (487-493) and its demise (499-

502).  Note, in particular United States v. Carolene Products on 501-502.  



b. Closer scrutiny of economic classifications?  Punitive Damages 504-508  

 

3. Substantive Due Process and Privacy pp 508-600 (not all at once) 
a. Childbearing and Contraception (508) 

i. Griswold v. Connecticut “Autonomy”  
b. Substantive Due Process and Abortion (520) 

i. Roe v. Wade 
ii. Planned Parenthood v. Casey 

iii. Gonzales v. Carhart 
c. Substantive Due Process and Marriage and Family Relationships (544) 
d. Substantive Due Process, Sexuality and Hybrid Due Process-Equal Protection 

Rights 
i. Romer v. Evans 

ii. Lawrence v. Texas 
iii. United States v. Windsor 
iv. Obergefell v. Hodges 
v. Washington v. Glucksberg 

4. Procedural Due Process & Right to a Hearing 602-609 
5. Textual Guarantees of Economic Liberties: The Takings Clause & Contracts Clause 609-

621; Penn Central note on 627-28 
a. The Takings Clause 
b. The Public Use Requirement 
c. Kelo v. City of New London 
d. Regulatory Takings 
e. Defining “property” and “liberty” 

III. Equal Protection 
6. Rational Basis Revisited: 656-658 
7. Race Discrimination 

a. Racial Segregation 658-668 
i. Plessy v. Ferguson 

ii. Brown v. Board 
8. Eliminating other vestiges of segregation 673-678 

a. Loving v. Virginia 
9. Facial Discrimination against Racial Minorities 678-682 

a. Korematsu v. United States 
b. Chinese Exclusion Act 

10. Racially Discriminatory Purpose and Effect (Think Purpose v. Effect) 682-691 
a. Yick Wo v. Hopkins 
b. Washington v. Davis 

11. Affirmative Action and Race Preferences 692-720; 725-735 
a. U-California v. Bakke 
b. Race Preferences in Employment and Contracting 
c. Adarand Constructors v. Pena  



d. Grutter v. Bollinger 
e. Fisher v. U-Texas (distributed) 

12. Sex Discrimination  
a. Introductory Notes 756-760; note 5 p 762 
b. Craig v. Boren 763-766 
c. U.S. v. Virginia [Military Institute] p.769-777 
d. “Real” Differences, Pregnancy, Statutory Rape 778-781 

13. Vote Dilution, Gerrymandering (brief lecture only); “Other” Fundamental Interests 
(same)  

VI. Religion: Free Exercise & Establishment Clauses 

14. Overview of the Religion Clauses 1477-1489 
15. Free Exercise of Religion 1489-1518 
16. The Establishment Clause 1526-1554 

a. Religion in Public Schools 1556-1577 
b. Public Displays of Religious Symbols 1577-1597 

VII.  Free Expression 

17. Free Speech – Overview of Degrees of Protected Expression 885-899 
18. Incitement to Violence 899-937 
19. Fighting Words 938-942 
20. Injury by Speech: Individuals 978-1001 
21. Obscenity 1010-1048 
22. Flex Chapter 12 of CB; flag, time, place, manner, overbreadth, vagueness, prior restraint 

etc… if time permits) 
 

  



Madison’s Memorandum – Supplemental Reading  
 
[The following memo was prepared in the spring of 1786 by James Madison, many months 
before he knew there would be a convention at Philadelphia, and is commonly thought to reflect 
his views on the appropiate structure of a new national government. It is framed as a series of 
critiques of the Articles of Confederation system. I have edited for length, but not changed 
Madison’s grammar, style, etc.]. 

1. Failure of the States to comply with the Constitutional requisitions. 

This evil has been so fully experienced both during the war and since the peace, results so 
naturally from the number and independent authority of the States and has been so uniformly 
examplified in every similar Confederacy, that it may be considered as not less radically and 
permanently inherent in, than it is fatal to the object of, the present System. 

2. Encroachments by the States on the federal authority. 

Examples of this are numerous and repetitions may be foreseen in almost every case where any 
favorite object of a State shall present a temptation. Among these examples are the wars and 
Treaties of Georgia with the Indians--The unlicensed compacts between Virginia and Maryland, 
and between Pena. & N. Jersey--the troops raised and to be kept up by Massts. 

3. Violations of the law of nations and of treaties. 

From the number of Legislatures, the sphere of life from which most of their members are taken, 
and the circumstances under which their legislative business is carried on, irregularities of this 
kind must frequently happen. Accordingly not a year has passed without instances of them in 
some one or other of the States. The Treaty of peace--the treaty with France--the treaty with 
Holland have each been violated. The causes of these irregularities must necessarily produce 
frequent violations of the law of nations in other respects. 

As yet foreign powers have not been rigorous in animadverting on us. This moderation however 
cannot be mistaken for a permanent partiality to our faults, or a permanent security agst. those 
disputes with other nations, which being among the greatest of public calamities, it ought to be 
least in the power of any part of the Community to bring on the whole. 

4. Trespasses of the States on the rights of each other. 

These are alarming symptoms, and may be daily apprehended as we are admonished by daily 
experience. See the law of Virginia restricting foreign vessels to certain ports--of Maryland in 
favor of vessels belonging to her own citizens--of N. York in favor of the same. 

Paper money, instalments of debts, occlusion of Courts, making property a legal tender, may 
likewise be deemed aggressions on the rights of other States. As the Citizens of every State 
aggregately taken stand more or less in the relation of Creditors or debtors, to the Citizens of 
every other States, Acts of the debtor State in favor of debtors, affect the Creditor State, in the 



same manner, as they do its own citizens who are relatively creditors towards other citizens. This 
remark may be extended to foreign nations. If the exclusive regulation of the value and alloy of 
coin was properly delegated to the federal authority, the policy of it equally requires a controul 
on the States in the cases above mentioned. It must have been meant 1. to preserve uniformity in 
the circulating medium throughout the nation. 2. to prevent those frauds on the citizens of other 
States, and the subjects of foreign powers, which might disturb the tranquility at home, or 
involve the Union in foreign contests. 

The practice of many States in restricting the commercial intercourse with other States, and 
putting their productions and manufactures on the same footing with those of foreign nations, 
though not contrary to the federal articles, is certainly adverse to the spirit of the Union, and 
tends to beget retaliating regulations, not less expensive & vexatious in themselves, than they are 
destructive of the general harmony. 

5. want of concert in matters where common interest requires it. 

This defect is strongly illustrated in the state of our commercial affairs. How much has the 
national dignity, interest, and revenue suffered from this cause? Instances of inferior moment are 
the want of uniformity in the laws concerning naturalization & literary property; of provision for 
national seminaries, for grants of incorporation for national purposes, for canals and other works 
of general utility, wch. may at present be defeated by the perverseness of particular States whose 
concurrence is necessary. 

6. want of guaranty to the States of their Constitutions & laws against internal violence. 

The confederation is silent on this point and therefore by the second article the hands of the 
federal authority are tied. According to Republican Theory, Right and power being both vested 
in the majority, are held to be synonimous. According to fact and experience a minority may in 
an appeal to force, be an overmatch for the majority. 1. If the minority happen to include all such 
as possess the skill and habits of military life, & such as possess the great pecuniary resources, 
one third only may conquer the remaining two thirds. 2. One third of those who participate in the 
choice of the rulers, may be rendered a majority by the accession of those whose poverty 
excludes them from a right of suffrage, and who for obvious reasons will be more likely to join 
the standard of sedition than that of the established Government. 3. Where slavery exists the 
republican Theory becomes still more fallacious. 

7. want of sanction to the laws, and of coercion in the Government of the Confederacy. 

A sanction is essential to the idea of law, as coercion is to that of Government. The federal 
system being destitute of both, wants the great vital principles of a Political Cons[ti]tution. Under 
the form of such a Constitution, it is in fact nothing more than a treaty of amity of commerce and 
of alliance, between so many independent and Sovereign States. From what cause could so fatal 
an omission have happened in the articles of Confederation? from a mistaken confidence that the 
justice, the good faith, the honor, the sound policy, of the several legislative assemblies would 
render superfluous any appeal to the ordinary motives by which the laws secure the obedience of 
individuals…. It is no longer doubted that a unanimous and punctual obedience of 13 



independent bodies, to the acts of the federal Government, ought not be calculated on. Even 
during the war, when external danger supplied in some degree the defect of legal & coercive 
sanctions, how imperfectly did the States fulfil their obligations to the Union? In time of peace, 
we see already what is to be expected. How indeed could it be otherwise? In the first place, 
Every general act of the Union must necessarily bear unequally hard on some particular member 
or members of it. Secondly the partiality of the members to their own interests and rights, a 
partiality which will be fostered by the Courtiers of popularity, will naturally exaggerate the 
inequality where it exists, and even suspect it where it has no existence. Thirdly a distrust of the 
voluntary compliance of each other may prevent the compliance of any, although it should be the 
latent disposition of all. Here are causes & pretexts which will never fail to render federal 
measures abortive. If the laws of the States, were merely recommendatory to their citizens, or if 
they were to be rejudged by County authorities, what security, what probability would exist, that 
they would be carried into execution? Is the security or probability greater in favor of the acts of 
Congs. which depending for their execution on the will of the state legislatures, wch. are tho' 
nominally authoritative, in fact recommendatory only. 

8. Want of ratification by the people of the articles of Confederation. 

In some of the States the Confederation is recognized by, and forms a part of the constitution. In 
others however it has received no other sanction than that of the Legislative authority. From this 
defect two evils result: 1. Whenever a law of a State happens to be repugnant to an act of 
Congress, particularly when the latter is of posterior date to the former, it will be at least 
questionable whether the latter must not prevail; and as the question must be decided by the 
Tribunals of the State, they will be most likely to lean on the side of the State. 2. As far as the 
Union of the States is to be regarded as a league of sovereign powers, and not as a political 
Constitution by virtue of which they are become one sovereign power, so far it seems to follow 
from the doctrine of compacts, that a breach of any of the articles of the confederation by any of 
the parties to it, absolves the other parties from their respective obligations, and gives them a 
right if they chuse to exert it, of dissolving the Union altogether. 

9. Multiplicity of laws in the several States. 

….  Among the evils then of our situation may well be ranked the multiplicity of laws from 
which no State is exempt. As far as laws are necessary, to mark with precision the duties of those 
who are to obey them, and to take from those who are to administer them a discretion, which 
might be abused, their number is the price of liberty. As far as the laws exceed this limit, they are 
a nusance: a nusance of the most pestilent kind. Try the Codes of the several States by this test, 
and what a luxuriancy of legislation do they present. The short period of independency has filled 
as many pages as the century which preceded it. Every year, almost every session, adds a new 
volume. This may be the effect in part, but it can only be in part, of the situation in which the 
revolution has placed us. A review of the several codes will shew that every necessary and useful 
part of the least voluminous of them might be compressed into one tenth of the compass, and at 
the same time be rendered tenfold as perspicuous. 

10. mutability of the laws of the States. 



…. We daily see laws repealed or superseded, before any trial can have been made of their 
merits: and even before a knowledge of them can have reached the remoter districts within which 
they were to operate. In the regulations of trade this instability becomes a snare not only to our 
citizens but to foreigners also. 

11. Injustice of the laws of States. 

If the multiplicity and mutability of laws prove a want of wisdom, their injustice betrays a defect 
still more alarming: more alarming not merely because it is a greater evil in itself, but because it 
brings more into question the fundamental principle of republican Government, that the majority 
who rule in such Governments, are the safest Guardians both of public Good and of private 
rights. To what causes is this evil to be ascribed? 

These causes lie 1. in the Representative bodies.  2. in the people themselves…. 

 


