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Admission by Motion Rule Distorted
By ABA's Interest in Monopoly

ach state sets its own stan-

dards for the admisston

of attorneys. Most states,

including New York, out-
source one aspect of this govern-
mental function to the American
Bar Association, a private volun-
tary arganization. The aspect that
states outsource is the determina-
tion of which institution’s graduates
are eligible to sit for the state’s bar
exam, and thus attempt to obtain
entry into the profession.

George Leef, the director of
Research at the John W, Pape Cen-
ter for Higher Education Policy, has
stated that “[u]ntil the 1920s, most
lawyers learned what they
needed to know as appren-
tices working in firms.
But then the American

making a degree from an
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Columbia, approximately 10 have
adopted an admission by motion
procedure “nearly identical to the
Moded Rule™; appraximately 30 have
adopted some aspects of the rule
but have retained distinctions (such
as a reciprocily requirernent); and
approximately 11 have not adopted
the model rule tn any form. Accord-
ing to the ABA, more than 65,000
lawyers have obtained admission
by motion in the last 10 Years.
However, two provisions of the
model rule undermine the ABA's
own stated policy goal. Under these
provisions, even If a lawyer takes
a state's bar examination, passes

—_—

What has not been recognized is the
Bar Association stepped  €XteNU o which the ABA has structured its
in and lobbied for laws promulgated Model Rule on Admission by

was merged into the University of
Massachusetts, and is now UMass-
Dartmouth Law School, a public
institution (like Buffalo Law School,
Michigan, or UC/Berldey). It hopes
to gain acereditation, but even jf
it does, under the model rule the
graduates fron prior to that time
will be forever precluded from
admission elsewhere,

The ABA's own journal, reporting
on the House of Delegates debate
prior to the ABA's original adoption
of the rule, reports that some of
those present “took issue with the
requirement that a candidate [or
admission By motion be a graduate
of an ABA-accredited law
school, which they said
woutd e untair to thou-
sands of otherwise capahle -
lawyers who graduated
from unaccredited law
schools." B8OCT ABA. J.

ABA-aceredited law schog] Motaon asa rqechamsm to further leverage 69 (2002),
a prerequisite for taking it monopoly interest,

state bar examinations.”
Forty-five state supreme
courts have made graduation from
an ABA-accredited law school a
prerequisite for admission to the
bar. Only five states continue to act
independentiy to some degree,
The ABA, through the law schoot
accreditation process, therefore
holds virtuat monopoly control
OVEr entry Into the legal profes-
sion.  °
What has not been recognized
(or, at least, has been less recog-
nized), is the extent to which the
ABA has structured its promulgat-
ed Model Rule on Admission by
Motlon as-a mechanism to further
leverage its monopoly interest,
The model rule acdresses one
of the methods by which a lawyer
licensed in one state or jurisdic-
tion can gain admission to practice
law in a second state or jurisdic-
tion without sitting for the other
state’s bar examination. The ABA,
when drafting the mode] rule,
concluded that the avallabifity
of admission to practice in other
jurisdictions by a lawyer who [4)]
Is already admitted in a “home”
jurisdiction, and (2) meets certain
ather baseline criteria, principally
vears of experience practicing
law, and character, was 2 desir-
able policy goal. A model yule
was required because barriers to
admission erected by individual
states “hadl become problematic in
light of lawyers' Increasing mobil-
ity and the increasingly interstate
character of law practice.”

The rule was promulgated by
the ABA in August 2002, and was
maost recently amended in Febru-
ary 2011. According to the ABA, of
the 50 states plus the District of

it is admitted to practice before
the bar of that state, practices suc-
cessfully for years, and maintains
good standing in the profession,
the attorney can never be eligible
for admission in another state if
(1) the attorney received his or her
degree from a non-ABA approved
law school, or {2) the attorney’s
practice consists of being a pro-
fessor at a non-ABA approved law
school,

The ABA Model Rule, after speci-
fying years-of-practice and “good
standing” requirements, provides
that the only lawyers eligible for
admission on metion under the
recommended procedure are those
who graduated from or teach at “a
law school approved by the Coun-
cil of the Secifon of Legal Education
and Admissions to the Bar of the
American Bar Association.”

For instance, Massachusetts
School of Law, which reportedly
offers tuition approximately hall
of what is charged at most New
England law schools, is accredited
by the State of Massachusetts and
the New England Association of
Schools and Colleges, but not by
the ABA. According to the Wikipe-
dia entry on the school, graduates
now practice in New England and
California, and they inctude mem-
bers of state legislatures in New
England. Many of the graduates go
lnto public service. But the ABA

“[Tlhat opposition
never seriously threat-
ened the measure, which

was approved by a comfortahle
margin,” the journal reported, Nev-
ertheless, even within the organiza-
tion whose institutional interests
were at stake, there were those
who recognized a problem.

An ABA commission, recom-
mending that the rule's years of
practice requirement be reduced
from five to three vears, recognized
that three years of actual practice
may be more valyable to a lawyer
than graduation from even an ABA-
approved taw schoal, and passage
of a bar examination. In addition,
even a reduced three year prac-
tice requirement would be a suffi-
clent disincentive to lawyers using
admission by motion procedures
simply to evade local state admis-
slon requirements when heginning
their careers. -

A state can gutsource to the
ABA the oversight of its own ini-
tial bar admission criteria, with-
out seeking to legislatively bar
the door to experienced lawyers
from a sister state simply because
the sister state has chosen not
to outsource this governmental
function to the ABA. The subject
provisions are barriers to cross-
jurisdictional admission embed-
ded within an ABA model rute
meant to remedy the ptoblem of
barriers to cross-jurisdictional
admisston.

rile would bar them from admis-

slon elsewhers even after having ,

established a satisfactory track
recard of years of competent prac-
tice and disciplinary compliance,

Southern New England College
of Law, which held the same status,
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